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Biennial Report 



OF THE 



Attorney General 



OF COLORADO. 



TO HIS EXCELLENCY, 

ALVA ADAMS, 

GOVERNOR OF COLORADO: 

Sir — Two years ago it became my duty to make to 
the governor my biennial report of the business and af- 
fairs of the Attorne}^ General's office for the fiscal years 
of 1895 and 1896; it now becomes my duty, as well as 
pleasure, to present to you my second biennial report, 
covering the years 1897 and 1898. 

The business of the office during the past two years 
has been greater in amount than during the preceeding 
biennial period, but the intimate acquaintance acquired 
by two years' experience has made it easier to accom- 
jjlish, while the genuinely cordial and confidential rela- 
tions existing between myself and the several heads of 
the executive dej^artment have enabled me in many in- 
stances by a few minutes' conversation to accomplish as 
much as could be done in a much longer time and with 
much greater labor under different conditons. The ques- 
tions which arise in any of the departments of state, and 
with which the heads of the departments are required to 
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grapple, usually turn upon some one point, which, being 
settled, the way is plain and the path straight. In a 
majority of the cases arising in the past two years I have 
been able to elucidate the different points to the apparent 
satisfaction of the officers making the inquiries and so 
have avoided in many instances the labor of a lengthy of- 
ficial correspondence. 

In the appendix to this report will be found such of 
my oflQcial opinions, rendered to state oflBcers, as I have 
deemed of sufficient importance to justify publication. 
There are others in which minor points were passed upon 
which I have deemed it advisable to omit on account of 
the expense of publication. I have also included in the 
appendix a small portion of my unofficial correspondence, 
in which questions of public importance have been con- 
sidered. 

In my first report I stated that there had been sev- 
enty-seven cases demanding my attention in the appellate 
courts and eighteen in the districts courts during the two 
years covered by that report. During the past two years 
the attention of this office has been demanded to sixty-five 
cases in the supreme court, eight in the court of appeals, 
and twenty in the district courts, which, together with 
sixteen cases that were undisposed of at the time of mak- 
ing my last biennial report, makes one hundred and nine 
cases that have demanded the attention of myself or 
some member of my office force. Of these, seventy-nine 
have been disposed of, leaving thirty in which final 
judgment has not been rendered, two of this number 
being actions that were brought in the district court in 
1895, and in which no steps have been taken by the 
plaintiffs since the complaints were filed. Of the twenty- 
eight remaining and undisposed of in the appellate courts 
all have been briefed and prepared for submission with 
the exception of eight which could not be briefed because 
the plaintiffs in error have not yet filed their abstracts 
and briefs. Fourteen of these cases have either been 
submitted or are now ready for submission, and eight 
are returnable to the January, A. D. 1899, term of the 
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supreme court, two of the latter cases being briefed in 
advance of the return day. 

In addition to the above there is one case in the 
justice court, an action ih replevin, brought by the deputy 
county assessor of Arapahoe county against the county 
treasurer of Arapahoe county to recover property levied 
upon for the payment of the military poll tax.. At the re- 
quest of the county treasurer an appearance was entered 
on his behalf by one of my office force. 

The following is a syllabus of some of the important 
legal propositions that have been decided by the ap- 
pellate courts in the above mentioned cases: 

PEOPLE EX REL CARR ATTORNEY GENERAL VS. THE 
DISTRICT COUR.T OP LAKE COUNTY. 

In this case the district judge of Lake county de- 
clined to grant a motion of the district attorney for a 
nolle prosequi and directed the prosecution to proceed 
under an attorney appointed by him for that purpose, the 
district attorney refusing to prosecute. A writ of prohibi- 
tion was applied for to prevent the court from continuing 
the prosecution and the court held that in the absence of 
a statute changing the rule of the common law the dis- 
trict attorney has power to enter a nolle prosequi in a 
criminal case without the consent of the court. The writ 
was allowed. 

23 Colorado Reports, 466. 

IN RE INTERNAL IMPROVEMENT FUND. 

This was a question presented. by the governor as 
to whether or not the internal improvement fund could 
be used for the purpose of ejecting public buildings, 
such as asylums, stat^ houses, universities, etc. Pass- 
ing upon the question the court said: "The enabling 
act does not specify what kind of improvements must 
be considered internal improvements, hence we must 
consider the sense in which those words are used in 
American legislation," and the court held, that such 
buildings as state capitol, state university, peniten- 
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tiaries, reformatories, asylums, quarantine buildings, 
and the like, for education, prevention of crime, charity 
and preservation of the public health are not public 
improvements within the meaning of the term as used 
in the statute creating the internal improvement fund, 
saying, "It is therefore apparent that neither congress 
in making the grants nor the framers of the Constitu- 
tion in providing for their preservation and administra- 
tion, intended that either of these funds should be di- 
verted to any other purpose than for that for which it 
was provided, and therefore that the proceeds derived 
under section twelve should not be applied to the erec- 
tion of any buildings of the class thus specifically pro- 
vided for." 

24 Colorado Reports,.247. 

HALL, COUNTY TREASURER, VS. AMERICAN REFRIG- 
ERATOR TRANSIT CO. 

"The state has power to tax all subjects within its 
territory and jurisdiction and this right may, in the dis- 
cretion of the legislature, be exercised over all property 
here temporarily, whether for trade, business or con- 
venience, unless such exercise conflicts with some con- 
stitutional limitation." 

"For the purpose of taxtion, personal property may 
be separated from its owner, and he may be taxed, on 
its account, wherever it is, although that may not be the 
place of his domicile." 

"The state may impose upon a foreign corporation 
which habitually uses and employs a portion of its mov- 
able personal property (e.- g. refrigerator cars) within this 
jurisdiction, its fair share of the burden of taxation." 

"No state can interfere with jnterstate commerce 
by the imposition of a tax for the privilege of trans- 
acting it, but this restriction does not abridge the right 
to tax, at their full value, the instruments within its ter- 
ritory and habitually used and employed in carrying on 
such business." 

24 Colorado Reports, 291. 
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This case was taken by appeal to the supreme court 
of the United States and is now pending in that court. 

* 

• PEOPLE VS. AMES. 

In People vs. Ames the question arose upon the 
refusal of the county assessor of Arapahoe count}^ Colo- 
rado, to extend the military poll tax. The court held: 
*^It is the duty of the county asessor to extend the mili- 
tary poll tax with the other taxes upon the assessment 
roll." 

"The four-mill limitation of taxation upon property 
does not prevent the legislature from levying a per cap- 
ita tax and the failure of the governor to order the mili- 
tary enrollment does not suspend the military poll tax 
or the duty to levy and collect the same." 

"Ministerial officers should enforce the statute ac- 
cording to its plain requirements, leaving the question 
of its constitutionality to be determined by the courts." 

Upon this subject the court said: 

"Aside from what has already been said, we think 
it would be dangerous to government to allow purely 
ministerial officers, such as respondents, to question the 
constitutionalitv of these various acts, or to refuse to 
extend any tax when required so to do. ^ If the county 
assessor of Arapahoe county maj^ refuse to extend the 
military poll tax, the county assessor of Pueblo county 
may refuse to extend the tax for the state university, 
while the county assessor of some other county may 
refuse to extend the tax for the state school of mines 
or for general purposes. To permit this would resuU 
in seriously crippling the state government, and compel 
state institutions which derive their support from the 
state to close their doors, at the will or caprice of county 
assessors or county treasurers. It is always better for 
ministerial officers to obey the law, particularly where 
a violation of its provisions may lead to such disastrous 
consequences." 

After holding that the assessor should extend the 
tax, the court further says: "We may say, however, in 
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conclusion, that the tax having been levied, in pursuance 
of law, it was the duty of the proper oflQcer to collect 
the same, and had we reached a different conclusion with 
reference to the duties of the assessor, we should, never- 
theless, hold that it was the duty of the treasurer to 
collect the tax." 

24 Colorado Reports, 422. 

In this case a mandatory writ of mandamus was 
issued requiring the assessor to extend the military poll 
tax for the year 1896. The same assessor again declined 
to extend the tax in 1897 and a mandatory writ has been 
issued by the district court of Arapahoe county, from 
the action of which court the assessor has prayed an 
appeal to the court of appeals probably with a view to 
securing a reversal of the judgment of the supreme court. 

IN RE STATE BOARD OF EQUALIZATION. 

This case arose upon an interrogatory propounded 
by the governor to the supreme court, as follows: 

"In view of the several constitutional and statutory provis- 
ions, is it lawful for the board of equalization to levy, and for 
the several county assessors to extend upon the tax rolls, and 
for the several county treasurers to collect, a special tax suffic- 
ient to pay the interest upon the bonded indebtedness of the 
state, in addition to, and in excess of, the levy of four mills 
upon each dollar of valuation?'* 

The court held, in answer to this interrogatory, 
that revenue may be raised for taxation for ordinary 
purposes and for extraordinary purposes; that the erec- 
tion of a capitol building and the meeting of casual 
deficiency of the revenue, come under ordinary purposes 
of taxation, and that suppressing insurrection, repelling 
invasion and protecting the state must be classed under 
extraordinary purposes, for which taxes can be raised, 
that all taxes for ordinary purposes must be levied 
within the four-mill limitation, but that taxes for ex- 
traordinary purposes can be levied in excess of the limi- 
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tation, hence the court held that taxes for the payment 
of the principal and interest on the insurrection bonds 
of the state, amounting to two hundred and ninety 
thousand five hundred dollars can be levied in excess of 
the four-mill limitation, but that the capitol building 
and casual deficiency bonds must be provided for within 
the limitation. 

24 Colorado Reports, 446. 

IN RE ASSESSMENT OP PROPERTY BY STATE BOARD 

OF EQUALIZATION. 

This case was submitted upon interrogatories by the 
governor inquiring whether the board of equalization in 
assessing railroad property should assess it upon the 
basis of full cash value as required by statute, or upon 
the same basis that other property is assessed under the 
constitutional provision requiring all property in the 
state to be assessed equally; also whether or not the 
state board of equalization in equalizing property among 
the several counties of the state could increase the ag- 
gregate valuation as returned by the county assessors. 
The court declined to answer the questions, but I note 
the following language found in the opinion : "The gen- 
eral assembly has not seen fit to exercise the power which 
is claimed to be inherent of passing a law authorizing 
the state board of equalization in the discharge of its 
important duties, to increase the aggregate assessed 
valuation as returned by the county assesors. In view 
of these conditions and until the general assembly takes 
some action that requires it, we do not feel called upon 
in this ex parte proceeding to review our previous deci- 
sions." This language clearly indicates that in the judg- 
ment of the supreme court, the legislature has power to 
pass a law which will enable the board of equalization 
to fix a basis of assesment and equalize all counties to 
that basis. I shall hereafter suggest a method by which 
this may be brought about. 

53 Pacific Reporter, 1056. 
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THE PEOPLE EX REL JEROME VS. THE REGENTS OF 

THE STATE UNIVERSITY. 

The regents of the State University, for the pur- 
pose of securing better clinical facilities, had estab- 
lished a branch of that institution in Denver, known aa 
the medical department of the State University. A pro- 
ceeding was instituted in the nature of a quo warranto 
to test the right of the regents to establish said branch 
of said school in any place outside of Boulder. The 
court held: 
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'The location of the State University is by the Constitution 
established at Boulder and can not be changed except by con- 
stitutional amendment." 

"The regents of the State University have no power to main- 
tain the medical department of the university in any place other 
than Boulder." 

24 Colorado Reports, 175. 



RITCHEY vs. THE PEOPLE. 

Probably the most stubbornly contested case, and 
one upon which the greatest amount of painstaking 
care and labor was bestowed by my office during the 
two terms in which I have had the honor to hold the 
office of Attorney General of Colorado, was that of 
Ritchey vs. The People, reported in 22 Colorado, 251, and 
again in 23 Colorado, 314. I quote from my brief as 
follows : 

"From" the above statement it will appear that the case has 
now been pending in this court for one year. That during this 
time there have been four oral arguments, including the argu- 
ment upon the application for a supersedeas, and one applica- 
tion for an oral argument refused. Counsel for the prisoner have 
filed in this court four typewritten and two printed briefs. The 
Attorney General has filed, on behalf of the people, six type- 
written briefs, and, including this brief, two printed briefs and 
arguments. One hearing has been had in the district court of 
Boulder county, and habeas corpus proceedings have been insti- 
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tuted in the district court of Arapahoe county. This case has 
probably been one of the most stubbornly contested cases ever 
before this court." 

Brief of Attorney General in support of pe- 
tition for rehearing, pages 9 and 10. 

A most startling proposition of law was announced 
by the opinion of Chief Justice Hayt in that case re- 
specting the authentication of bills of exceptions. 

The order for a supersedeas in that case was upon a 
blank, the form for which had been adopted and approved 
by Chief Justice Hayt, of the supreme court, who wrote 
the first opinion thereon as well as the opinion upon re- 
hearing in the last case reported, and was the blank form 
which had been long used by the court for such pur- 
poses. By this order, the writ of error was ordered to 
be made a supersedeas upon condition that the prisoner 
entered into a recognizance to the people of the state 
of Colorado in the sum fixed by the order for a super- 
sedeas. After holding the prisoner in the county jail 
of Boulder county until it was apparent that the pris- 
oner either could not or would not enter into recogni- 
zance in accordance with the conditional order for a 
supersedeas, the sheriff of that county conveyed him to 
*the jpenitentiary of the state of Colorado at Canon City, 
in accordance with the commands of the mittimus of 
the district court of Boulder county, and there delivered 
him to the warden, whose receipt he took for the pris- 
oner upon the mittimus, which he afterwards returned 
to and filed in the office of the clerk of the said district 
court. 

Habeas corpus proceedings were instituted on be- 
half of the prisoner in the district court of Arapahoe 
county, and the prisoner was brought into that court 
by the warden of the state penitentiary, and by order 
of the said district court was surrendered to the cus- 
tody of the sheriff of Arapahoe county pending the hear- 
ing upon the habeas corpus proceedings. An application 
was then made to the supreme court to amend the 
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order for a supersedeas, upon the ground that under 
our statutes the making or refusing to make a writ of 
error a supersedeas, is in no way dependent upon the 
question of bail and for a further order to remand the 
prisoner to the custody of the sheriff of Boulder county. 

Upon the hearing of this motion, it was conceded 
by my office that there was no authority of law fo;* isuch 
a conditional order for a supersedeas as had been issued 
in this case by Chief Justice Hayt, but it was contended 
that the prisoner was then in the custody of the warden, 
and was then undergoing his sentence in the state pen- 
itentiary; that the records of the district court of 
Boulder county showed this fact; that when a proper 
order for a supersedeas was entered, the prisoner, un- 
less he was able to give bond, would remain in the pen- 
itentiary in the custody of the warden, and that there 
was no statutory authority in the supreme court to or- 
der his return to the custody of the sheriff of Boulder 
county. These facts were shown by the records, and 
strenuously urged before the court in oral and printed 
arguments. 

The manner in which the opinion of Chief Justice 
Hayt met these argument's is best shown by quotations 
from the Opinion: 

"Under this order the prisoner was held in the countji jaif 
of Boulder county for something like thirty days, when, it ap- 
pearing to the sheriff that he would be unable to give bail, he 
undertook to convey him to the state penitentiary at Caiion City, 
but hefore he was incarcerated in such institutioUy he was taken from 
the hands of such officer by a writ of habeas corpus, and lodged in 
the county jail of Arapahoe county where he is now confined. * * * 

"The statute does not clearly indicate where the prisoner 
should be confined in case he has actually entered upon a term 
In the penitentiary, but we are clearly of the opinion that if he 
is in the county jail he should be allowed to remain there." 

Opinion of Hayt, C. J., in Eitchey vs. The 
People, 22 Colorado, 251, 253, 257. 

An order was entered requiring the sheriff of 
Boulder county to take the 'prisoner into his custody 
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and return him to the county jail of Boulder county in 
default of bail. 

The order of the court was laid before Chief Jus- 
tice Hayt by a representative of my office on the after- 
noon of the day on which it was rendered, and his atten- 
tion called to the facts in the case and the above lan- 
guage of the court pointed out. His reply in substance 
was, "Yes, I understand; but that was the only basis 
upon which we could agree." 

"One reason for not sustaining the motion to strilie the bill 
of exceptions was, that the Attorney General, by his laches, had 
waived his right to have such motion favorably considered. This' 
conclusively appears from the proceedings in this court, viz.: 

"The transcript and the bill of exceptions were filed in this 
court on the twenty-sixth day of December, A. D. 1895, and on 
the same day we granted a supersedeas upon the errors in in- 
struction No. 18, which instruction appeared only in the bill of 
exceptions, which the Attorney General argued and submitted 
to the court without any intimation that it was not properly a 
part of the record in the case." 

Eitchey vs. The People, Opinion of Hayt, C. J. 
(on rehearing), 23 Colorado, 326. 

Having heard that an arrangement had been made 
by counsel for the prisoner with one or more of the 
judges of the supreme court to hear an application for 
a supersedeas on December 26, 1895, a representative of 
my office called at the office of the clerk of the court 
almost daily for a period of more than a week imme- 
diately preceding the twenty-sixth and up to and includ- 
ing the morning of that day, with a request each time 
that he might be permitted to see the transcript of rec- 
ord in that case. He was uniformly informed by the 
clerk that the record had not been filed. On the morn- 
ing of the twenty-sixth, a representative of my office was 
informed by the deputy clerk of the supreme court that 
the court desired his presence at the hearing of the ap- 
plication for a supersedeas. He protested to the clerk 
and again, in the clerk's office, to one of the members 
of the court, against being called into a hearing of that 
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kind without being given an opportunity to see the 
transcript of record and against the court hearing such 
an application until after the case had been docketed 
and the record filed in accordance with. the rules of the 
court; but he was told to come into the court^s cham- 
bers where the argument was then about to be held, 
and in his argument the same grounds of protest were 
again renewed, when and where he said that he had 
not seen the transcript of record which contained many 
hundred folios, except in the hands of the counsel for 
the prisoner, during the argument upon their applica- 
tion, and yet the opinion says: 

*'We granted a supersedeas upon the errors in instruction No. 
18, which instruction appeared only in the bill of exceptions, 
which the Attorney General argued and submitted to the court 
without any intimation that it was not properly a part of the record 
in the case." 

Opinion of Hayt, C. J., in Ritchey vs. The 
People, 23 Colorado, 326. 

Counsel for plaintff in error having failed to file 
either abstracts or briefs in accordance with the rules 
of the supreme court, or at all, on March 17, 1896, a mo- 
tion to dismiss the cause was filed by my office. Three 
days later Chief Justice Hayt allowed counsel for the 
prisoner thirty days' time from that date, in which to 
file abstracts and briefs, and at the same time shortened 
the time allowed my office by the standing rule of court 
in which to file briefs ten days. Counsel for the 
prisoner filed their abstracts and briefs on April 16, 
1896. Within one week thereafter the transcript of 
record in this case was withdrawn from the clerk's office 
by my office, and was in the custody of my (5ffice for the 
first time. The appearance of my office in opposing an 
application for a supersedeas was special for that pur- 
pose only, and at the request of and out of courtesy to 
the court, but under protest and not by any rule of law or 
practice which made the appearance in the case neces- 
sary or oblig•ator3^ At that time my office had not had 
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an opportunity to see the record until after the applica- 
tion had been made. The appearance of my office in re- 
sisting the motion for an amendment to the original or- 
der of supersedeas and to remand the prisoner to the 
custody of the sheriff of Boulder county, was by direc- 
tion and order of the court, made in open court in the 
presence of counsel for both parties. This motion or 
application was to amend the prior order* for a super- 
sedeas and did not require the withdrawal or examina- 
tion of the transcript of record nor raise or touch any 
matter in the record. There is no rule of law or of court 
which requires the Attorney General to enter his ap- 
pearance in any criminal case in the supreme court or to 
examine the record of the case before the expiration of 
the time allowed counsel for the prisoner by the rules of 
court in which to file abstracts and briefs and no gen- 
eral appearance is, ordinarily, made until such abstracts 
and brief are filed. 

Upon examining the record for the first time, it was 
discovered that the pretended bill of exceptions in that 
case had been signed in vac&tion, and so far as the record 
disclosed, no order of court for that purpose has been 
entered. The trial judge living in the northern part of 
the state was consulted. A representative of my office 
was sent to Boulder county to examine the records in 
the clerk's office of the district court, as well as the 
judge's docket, and to consult the court and prosecuting 
and court officers for the purpose of ascertaining whether 
or not any such order had been made by the court and 
overlooked and not entered by the clerk. When it was 
found that no such order had, in fact, been made, and on 
t{ie first day of May, 189G, and within fourteen days from 
the filing of abstracts and briefs b}^ counsel for prisoner, 
a motion was filed in the supreme court to strike from 
the files the pretended bill of exceptions. O9 May 13, 
1896, the court allowed plaintiff in error until June 1, 
1896, in which to file a supplemental transcript of record 
showing an order of the trial court made during term 
time allowing time for a bill of exceptions in vacation. 
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About the same date, the supreme court, through its 
clerk, notified my office that work on the people's brief 
might be suspended until the production of said supple- 
mental transcript. 

"On or about May 29, 1896, counsel for the prisoner and for 
the people appeared before the judges of this court in chambers, 
where after counsel for the prisoner had explained that it was 
their understanding that the briefs were to be filed and the 
whole matter, including the motion to strike, was to be argued 
oraUy on June 1, the date previously fixed by tjhe court upon 
its own motion for an oral argument, the chief justice said, in 
substance, to counsel for the prisoner: *We have read your 
brief; we think there must be a definite and fixed time, in which 
to tender a bill of exceptions. It is not sufficient that the bill 
of exceptions recite that it was tendered within the time allowed, 
but there must be an order therefor, fixing a definite day. Un- 
less you bring to this court a supplemental transcript of record 
showing such an order, so far as this court is concerned, it is 
an end of your case.' Then, turning to the other members of 
the court, said: *I do not put it too strongly, do I?* To which 
they assented, at least by silence." 

Brief of Attorney General in support of peti- 
tion for a rehearing, page 5. 

On May 28, 1896, one of the counsel for the prisoner 
appeared before the trial judge in chambers in either 
Larimer or Weld county, and upon an ex parte applica- 
tion upon the representation to him that ten days had 
been allowed by order of court in which to tender a bill 
of exceptions, and that the clerk had failed or neglected 
to enter the order, obtained a written order from the 
judge to enter said order for time nunc pro tunc, 

A copy of this order was produced and read tb the 
supreme court by counsel on June 1, 1896, returned to 
his pocket and taken away without filing the same or 
offering to file the same in the case. It was objected by 
my ofiice in open court at the time this copy of the writ- 
ten order was produced, that the pretended order was 
made by the judge in chambers, and not by the court 
when in session, that it was made in vacation and not in 
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term time, and was made out of the county and was 
therefore no order. Counsel for the prisoner replied in 
substance: 

"We know that such is true, we offer this not as an order 
but to show this court that such an order can be obtained from 
the district court of Boulder county when it is in session/* 

Thereupon the court allowed counsel time until after 
June 20, 1896, in which to apply to said district court for 
such an order. The application was made", evidence was 
introduced, and the district court found that no such or- 
der had been made, and accordingly denied the applica- 
tion. It is true also that immediately after signing the 
said written order in Larimer or Weld county on May 28, 
1896, the trial judge discovered that no such order had 
been made during term time. He thereupon ordered the 
clerk not to enter the said written order of record in 
the district court of Boulder county, and directed that 
official to write to counsel for the prisoner and demand 
the return of the copy which they had, and which had 
been read to the supreme court on June 1, 1896. 

"It is true the court suggested the advisability of applying 
to the district court for an amendment to the record proper, 
but it 'does not seem to have occurred to the Attorney General 
that this may have been for the purpose of avoiding passing 
upon the laches charged against his office. We at that time 
thought the amendment would certainly be made and a way 
therefore opened to settle the matter without embarrassing coun- 
sel. The belief was based upon the fact that the district judge 
had certified into this court, under his hand and seal, a state- 
ment of facts which not only justified, but required, such amend- 
ment." 

Opinion of Hayt, C. J., in Eitchey vs. People, 
23 Colorado, 327. 

It will be remembered that it was on May 13, 1896, 
that the sui)reme court allowed the plaintiff in error 
until June 1, 1896, in which to fiile a supplemental tran- 
script of record showing an order of the trial court 
made during term time, allowing time for bill of excep- 
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tions in vacation. The statement of facts certified by 
the district judge, to which reference is made, will be 
found on page 328 of the same case. It bears date May 
28, 1896, and is the same written order which was read 
to the court for the first time on June 1, 1896. 

Notwithstanding the fact that the district court of 
Bouldei* county upon a full hearing on June 20, 1896, 
found that no such order had been entered (and 
the transcript containing the evidence and finding 
was filed in the supreme court on June 26, 1896), 
and notwithstanding the fact that the judge's written 
order signed under a mistake of fact on May 28, 1896, 
which order had been recalled and which was not of 
record, either in the district court of Boulder county or 
in the supreme court, it is copied in full in the opinion 
on rehearing at page 328 in support of the opinion of 
Chief Justice Hayt. 

The opinion denying the motion for a rehearing was 
filed on January 4, 1897. On that day, the clerk was 
informed by my office that the said order of the district 
court of May 28, 1890, was not of record, either in tho 
district court of Boulder county or iA the supreme court, 
and that a copy of the order had never been filed in 
the supreme court. Whereupon the clerk produced the 
said copy of the order in the presence of a representative 
of my office, admitted that it did not bear a file mark 
showing its filing; that it had never been filed in the 
supreme court, and that it probably found its way into 
the files of the court through having been left by counsel 
on the table during one of the many arguments in that 
case and had been gathered up with the files. 

On the day following, to-wit, January 5, 1897, there 
appeared upon the docket of the supreme court in the 
case of Ritchey vs. The People, at page and case number 
3598, in ink yet fresh and blue in the middle of a page 
of entries under date of June 1, 1896, upon a line made 
blank by the scratching and erasure of a part of the last 
above entry, the following entry : 
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"District court order granting ten days to tender 
bill of Ex. filed." 

The part of the last above entry so scratched and 
erased being crowded on the end of the line above, also 
in ink yet fresh and blue. 

It was afterwards discovered that the said <fopy of 
the written order of May 28, 1896, contained, not upon 
the face thereof, where other endorsements were made, 
but upon the back, and not made with the usual file mark, 
but written in ink the following endorsement: 

"Filed in the supreme court June 1, 1896. 

JAMES A. MILLER, 

Clerk." 

"The question of the fairness of the trial was at that very 
instant before the court for determination and could not prop- 
erly have any bearing upon the question as to whether or not 
time for filing a bill of exceptions had been allowed by the 
district court of Boulder county." 

Opinion of Hayt, C. J., in Ritchey vs. People, 
23 Colorado, 329. 

It has been uniformly held by this and other 
courts that the only method in which an appellate court 
can determine the fairness of the proceedings in the 
trial of any case is from a record preserved by a bill of 
exceptions. That bills of exceptions can only be au- 
thenticated by the signature and seal of the trial judge 
in accordance with the statute allowing bills of excep- 
tions in criminal cases; that no act of counsel, that no 
written or oral stipulation entered into in the most sol- 
emn manner, either in or out of court, can make a bill of 
exceptions. This opinion of Chief Justice Hayt, there- 
fore makes an entirely new departure in the law and 
announces that what counsel can not do by any solemn 
act of commission, he may do by an act of omission, and 
that laches of counsel makes that a bill of exceptions, 
which before could not be noticed by an appellate court 
for want of a proper authentication in accordance with 
the statute. 
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The decision denying a motion for rehearing in this 
case was filed January 4, 1897. On February. 18, 1897, 
and within two hours after the plaintiif in error in the 
case of Walter Davis vs. The People, No. 3746, filed a com- 
plete transcript of record, showing a bill of exceptions 
signed hi vacation without an order therefore. My of- 
fice filed in the supreme, court a copy of the same, iden- 
tical motion and on the second day thereafter a copy of 
the same identical type written brief which had been 
filed in the Ritchey case, changing only the title and 
number of the case, and on April 5, 1897, the motion to 
strike the bill of exceptions was granted. 

That was a capital case, the prisoner being sen- 
tenced to be hanged. 



"The Attorney General now moves to strike the bill of ex- 
ceptions from the files for the reason that it was not presented 
or signed during the term at which the trial was had, and ho 
order having been made for an extension of time. ♦ ♦ ♦ 
It has been frequently held that unless an order has been made 
during the term extending the time, a bill of exceptions filed 
after the term can not be considered for any purpose." 

Opinion of Hayt, C. J., in Davis vs. The Peo- 
ple, 23 Colorado, 495, 497. 

The same case is again reported in the 24th Colorado, 
where it is said: 

"There is no assignment of error in this case based upon the 
record proper. The assignments are all directed to alleged er- 
rors occurring at the trial upon matters that can only be re- 
served for review by a bill of exceptions properly authenticated. 
There is no such bill of exceptions in this cause. See Davis vs. 
The People, 23 Colorado, 495. 

"The judgment of the district court must, accordingly be 
aflarmed." 

Davis vs. The People, 24 Colorado, 102. 

It therefore appears that the supreme court has in 
subsequent cases directly reviersed itself upon this ques- 
tion, and so the Eitchey case can hardly be considered 
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a precedent, especially as it was decided by a divided 
court. 

I have devoted a considerable space to a review of 
this case, for the reason that it is the only instance 
wherein my oflSce during my four years' incumbency has 
been, either directly or indirectly, charged with neglect 
of duty, and I do not feel like quietly resting under an 
imputation which I consider unmerited. 

GEORGE WILSON VS. THE PEOPLE. 

.The record in this case was filed May 8, 1897. It 
involved the constitutionality of the statute, commonly 
known as the eight-hour law. The plaintiff in error was 
a contractor under the city government, and was con- 
victed of allowing his men to work more than eight hours 
a day. On May 12, the supreme court refused to enter 
an order making the writ of error a supersedeas. 

The plaintiff in error having neglected for about 
seven months to file an abstract of the record and brief 
as required by the rules, the court upon its own motion, 
on December 6, 1897, dismissed the writ of error for 
failure to prosecute. On December 8, 1897, upon request 
of counsel for plaintiff in error, I joined him in a stipu- 
lation to reinstate the case, and briefs were prepared and 
the cause submitted, but on November 21, 1898, plaintiff 
in error being still in default in the matter of filing his 
reply brief, and no order appearing of record for the 
reinstatement of the case, the court declined to consider 
the briefs and again dismissed the writ of error. 

Considerable time and a large amount of labor were 
devoted to the preparation of this case, and I regret ex- 
ceedingly that the supreme court could not find it con- 
sistent and proper to decide the same upon its merits, 
as I feel measurably confident that had they done so, 
the constitutionality of the eight-hour law would have 
been sustained and this vexed question settled. 

The law is one in which many thousands of people 
in the state are deeply interested, and the failure to ar- 
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rive at a determination upon the merits of the case when 
it was so nearly reached, will be a grievous disappoint- 
ment to the entire laboring element. 

I believe an examination of the briefs on file will 
convince every unbiased lawyer that the legislature has 
power under our Constitution to regulate hours of labor 
in the case of public and municipal corporations, and I 
am pe;-sonally of the opinion that a law of this kind may 
be made to control all corporations whose existence de- 
pends upon the statute. 



FINANCIAL. 

The finances of the state have been in bad condition 
for several years and the condition is becoming worse 
instead of improving. A large amount of warrants are 
outstanding commotily known as excess warrants, being 
one hundred thirty thousand dollars for the year 1887, 
two hundred seventy-seven thousand dollars for the year 
1888, and four hundred ninety thousand dollars for the 
year 1889. The warrants of 1887 and 1888, as I take it, are 
not properly speaking to be called excess warrants; that 
excess warrants were issued for these years is unques- 
tionably true, but most of the warrants outstanding were 
issued for value received, a large part of the amount 
being for the salaries of state officers and other expenses 
of the executive, legislative and judicial departments. 
The warrants that were really excessive for these years 
were paid in the old way of paying, in the order of regis- 
tration regardless of the purpose for which the warrants 
were issued. Among these outstanding for the year 
1889 are a number issued to the employes of the legisla- 
tive assembly, the employment of several of said em- 
*ploy^s being unauthorized by the Constitution the war- 
rants issued to them were consequently invalid, and the 
question of invalidity being undetermined by the courts, 
the treasurer, acting under the direction of the Attorney 
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General, at the time said warrants would naturally have 
been paid, has declined to pay any of them. There re- 
mains in the treasury, of the revenues of 1889, about 
ninety thousand dollars which the treasurer does not 
dare to pay out, as he is uncertain upon which of the 
four hundred ninety thousand dollars to apply the same. 
This money is probably paying the state about four per 
cent, per annum on deposits, but the warrants are in- 
creasing at the rate of six per cent, per annum, so that 
there is a clear loss to the state per annum of about eigh- 
teen hundred dollars on this amount. Besides, the fact 
that there is money in the treasury is a constant invita- 
tion to holders of warrants to bring suits against the 
treasurer in the hope that the same may be applied in 
the payment of certain particular warrants, and most 
of the litigation which this office has had to contend with 
for the past two years concerning the finances of the 
state has grown out of the fact that there was money in 
the treasury, apparently applicable to the payment of 
warrants of 1889. 

This money ought to be used for the payment of 
some of the outstanding warrants for that year, and I 
would recommend that a committee be appointed by 
the next general assembly, consisting of the state treas- 
urer, attorney general; one senator and two representa- 
tives, to select a list of warrants, amounting with prin- 
cipal and interest to a sum equal to the amount of funds 
of the year 1889 now in the treasury, and that a law be 
passed authorizing and directing the treasurer to pay the 
same, relieving him from any responsibility or liability 
by reason of such payment. 

There is a law providing that any unexpended rev- 
enues of any year in excess of the appropriations of such 
year may be applied to the payment of the oldest, valid, 
outstanding registered warrant, but it has so far been a 
dead letter. 

The statute requires the Attorney General to pay 
into the state treasury any and all funds collected by 
him; the only money transactions of this office during 
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the past two years have been the payment of docket fees 
and court expenses and the return thereof. In all such 
cases such fees and expenses have been advanced by 
myself personally, the receipt attached to a voucher and 
a warrant issued by the auditor for the payment thereof. 
The moneys collected have been covered into the treasury 
and those not vet collected are due to the state in all 
cases in which the state shall be the successful party. 
The following table shows all these transactions: 




1897 

July 15 

Aug. 19 

Aug. 20 

Oct. 31 

Oct. 31 

Nov. 30 

Dec. 31 

1898 

Jan. 31 

June 17 

Aug. 24 

Aug. 31 
Oct. 7 

Oct. 14 



Maurice Hays vs. Lowell (Auditor) 

People exrel. McDonald vs. Regents 

People vs. Ames and Hall 

Stuart vs. Nance (Mulnix sub.) 

Bonney vs. Lovirell 

Stuart vs. Kephart _._ _. 

Bonney vs. I^owell _.. 

( The Board of Control of State Indus-1 

< trial School for Girls vs. County J- 

t Commissioners of Boulder County. J 

(The New Loveland Irrigation and) 
\ Land Co. vs. Field (State Engineer) ) 

American Savings Bank vs. Kephart ... 

The People vs. Ames _ 

American Savings Bank vs. Kephart 

Schaffarvs. Whipple 



Arapahoe 


I675 


Arapahoe 


5 00 


Arapahoe 


19 70 


Arapahoe 


23 00 


Arapahoe 


5 00 


Arapahoe 


20 0^5 


Arapahoe 


3 20 


Boulder .. 


5 00 


Boulder .. 


5 00 


Arapahoe 


5 00 


Arapahoe 


6 00 


Arapahoe 


23 00 


Arapahoe 


2 50 



I 4 65 
19 70 



CONSTITUTIONAL AMENDMENTS. 

There is a strenuous demand by a considerable num- 
ber of people in the state for a convention to revise, 
alter or amend the Constitution of this state; this de- 
mand comes from those who desire a more liberal or- 
ganic law concerning the relations of capital and labor, 
most of the laws heretofore passed having been held by 
the courts to be obnoxious to some constitutional pro- 
vision. 
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The present state Constitution has been in force 
for over twenty years; while it is believed by some that 
the state has outgrown it, still it is ^admitted by all 
that it has stood the test fairly well and that it contains 
some provisions and limitations of great value that 
should not be jeopardized by submitting them to a new 
convention. It was suggested several years ago by Gov- 
ernor Pitkin that the most important amendment to the 
Constitution would be an amendment of section two of 
article nineteen to strike out the following provision: 
"But the general assembly shall have no power to pro- 
pose amendments to more than one article of the Con- 
stitution at the same session.'^ With that article 
stricken out, the power of the legislature to propose 
as many amendments as it might deem proper would be 
unlimited, and the people might pass upon them in their 
sovereign capacity, and the great principles so strenu- 
ously contended for by a considerable number of the 
people, viz.: the initiative and referendum, would be 
put to a thorough and complete test after each session 
of the general assembly. I believe that such an amend- 
ment to said section would obviate the necessity of a 
constitutional convention, and I also believe that any 
constitutional convention which would propose any rad- 
ical change in the organic law of the state would -find 
its work disapproved by the people and the expense of 
such a convention would thereby be wasted. 



MILITARY POLL TAX. 

The assessment and collection of the military poll 
tax has been fruitful of much litigation in this office. 
The assessor of Arapahoe county refused to assess and 
extend the same, alleging that the same was in violation 
of that provision of the Constitution which limits tax- 
ation upon property to four mills on the dollar. When 
advised both by myself and the county attorney that 
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this limitation did not apply to per capita taxes he took 
the position that it was impossible for him to make a 
list of taxable, polls unless he could at the same time 
make an enrollment of persons subject to military ser- 
vice. An attempt was made to convince him that the 
enrollment would not aid him any more than the city 
directory, as the two lists, while they would both in- 
clude some of the same names, are entirely dissimilar; 
the enrollment, however, carries with it a fee of two 
cents for each name enrolled, whereas the extension of 
the poll tax provides no extra compensation or patron- 
age, and argument was unavailing. An action for man- 
damus was brought to compel him to extend the taxes 
for 1896, in which the supreme court overruled all the 
objections made by the assessor and ordered a peremp- 
tory writ of mandamus. The tax was accordingly ex- 
tended for 1896, but the same assessor again refused 
to extend the tax for 1897 and a peremptory writ of 
mandamus has been issued by the district court of Arap- 
ahoe county to compel him to perform this duty. At 
the time of writing this report the assessor threatens 
to appeal from the decision of the district court of Arap- 
ahoe county to the court of appeals; all other assessors 
in the state have extended the tax. The question of the 
policy of levying per capita taxes may be an open one, 
but it is not involved at this time. Such questions are 
for the legislature and not for ministerial nor executive 
oflScers, nor for the courts. 

Under the present situation of finances of this state 
it is difficult to see how the National Guard could be 
maintained without resort to this kind of taxation. 

EQUALIZATION. 

The Constitution of this state creates a state board 
of equalization, consisting of five of the executive offi- 
cers. Its duty under the Constitution is: "To adjust 
and equalize the valuation of real and personal prop- 
erty among the several counties of the state;" also, to 
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^'perform such other duties as may be prescribed by 
law." 

As a general rule, constitutional provisions are not 
self-executing, and any constitutional duty enjoined 
upon an oflScer or board can be performed only in the 
manner prescribed by statute. It is the opinion of 
many good lawyers, however, that if no statute had ever 
been passed for the purpose of putting this constitu- 
tional provision in operation it would not be governed 
by the general rule, but the board would have power 
to establish rules whereby such adjustment and equali- 
zation could be effected. 

The statute, however, attempted to provide a method 
of equalization which in the light of experience is ab- 
solutely impracticable and impossible of operation. The 
board of equalization in the year 1877 attempted to 
equalize the valuations among the several counties, and 
in doing so they increased the aggregate assessment of 
the state as returned by the several county assessors. 
The supreme court decided that this could not be law- 
fully done; that the aggregate must neither be in- 
creased 'nor diminished. People ex reh Crawford vsl 
Lathrop, 3 Colorado, 428. Since that time no attempt 
has been made by any board of equalization to equalize 
valuations. During the four years that I have been a 
member of that board I have attempted to work out a 
system whereby such an equalization could be effected, 
and have presented several plans to the board, none of 
which have met with approval, and I have been forced 
to the conclusion that such an equalization is impossi- 
ble under existing statutes. 

Any statute that confines an equalization to dif- 
ferent classes of property and permits of no examina- 
tion of the average valuation of the several counties, is 
impracticable, and a statute that requires the aggregate 
to remain unchanged, is impossible. The proper system 
would permit the board to compare the general average 
of the valuations in the several counties, determine 
which comes the nearest to the basis required by law, 
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and then raise or lower the assessment in each of the 
other counties such a percentage as will make them 
equal, no attention whatever being paid to the aggre- 
gate. The law could also provide that this equalized 
value should be carried upon the tax rolls of the several 
counties for state purposes only, and that state taxes 
should be assessed upon said equalized valuation, leav- 
ing the counties to make their levy, if they see fit so 
to do, upon the assessment as returned by the county 
assessor. 

For the purpose of remedying the present statute I 
would recommend the adoption of a statute substan- 
tially as follows: 

A BILL 

FOR 

AN ACT TO FURTHER DEFINE THE POWERS AND DU- 
TIES OF THE STATE BOARD OF EQUALIZATION. 

Be it enacted by the General Asseinhly of the State of Colorado: 

Section 1. It shall be the duty of the state board 
of equalization, at the regular September meeting thereof 
in each year to adjust and equalize the valuations of 
all property in the different counties of the state, so 
that the value of property in each county shall bear a 
fair relation or proportion to the valuation of all other 
counties of the state, and in making such equalization 
the said board shall take as the standard of value, the 
valuation in that county which in their judgment bear^ 
the nearest relation to the cash value of the property 
therein, and for the purpose of equalization they may 
Increase or diminish the valuations of any or all other 
counties of the state, such per centum as in their judg- 
ment will produce a fair and just valuation of all prop- 
erty in the different counties of the state, and the 
amount so arrived at shall be taken as the assessment in 
the several counties of the state for state purposes, and 
for the purpose of equalization they may either increase 
or decrease the aggregate assessment as returned by 
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the assessors of the several counties so as to make said 
aggregate equal to the actual cash value of property as 
defined by law. 

Sec. 2. All acts and parts of acts in so far as the 
same are in conflict herewith are hereby repealed. . 

Sec. 3. In the opinion of the general assembly an 
emergency exists, the.refore this act shall take effect 
and be in force from and after its passage. 

ASSESSMENTS. 

The vicious system of making assessments that has 
been in vogue for several years is the basic cause of* the 
straightened condition of the state's finances. 

The Constitution requires that "All taxation shall 
be uniform upon the same class of subjects within the 
territorial limits of the authority levying the tax and 
shall be levied and collected under general laws which 
shall prescribe such regulations as shall secure a just 
valuation for taxation of all property real and personal." 

The statute prescribes that all property shall be as- 
sessed at its "actual cash value." If this law were com- 
plied with, there is no doubt whatever that a levy of 
some fifty to seventy-five per cent of the amount author- 
ized by the Constitution for state purposes would not 
only pay the ordinary expenses of the state government, 
give the penal and reformatory institutions all the funds 
required, support the educational and charitable institu- 
tions liberally, but leave each year a surplus to be ap- 
plied to the liquidation of the state's floating indebted- 
ness and eventually extinguish it entirely. As a matter 
of fact, the assessed value of the property of the state 
is less than one-fifth of its "actual cash value." 

Notwithstanding the great increase in the actual 
property within the state since the year 1893; the vast 
increase in the mining, agricultural, manufacturing and 
commercial resources of the state; and the immense value 
of all public and private improvements that have been 
made since that time, the aggregate assessed value of 
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the state has been reduced nearly twenty-five per cent. 
Each county seems to be entering into competition with 
every other county in its efforts to minimize the valua- 
tion, and so patent has this fact become that the state 
board of equalization at its last meeting felt compelled 
to reduce the valuation of the railroad property of the 
state (which had not been reduced) in order to place it 
upon a basis somewhere near the level of that upon which 
other property is assessed, and so obey the constitutional 
provision hereinbefore cited requiring a uniform valua- 
tion of all property in the state. 

The assessor of Arapahoe county in 1895 made and 
returned an assessment of the property of that county 
aggregating about one hundred and sixty-eight million 
dollars, and in his return he swore that all property was 
assessed at its actual cash value. For the year 1898 
the same assessor returned the same property, together 
with the increase since that time, at about sixty-nine 
million dollars, and attached the same aflfidavit to his 
return. 

Prior to the year 1891, the statute limited the levy 
for county purposes to ten mills on the dollar, and this 
placed some check upon the wholesale reduction of val- 
uations, as the counties were required to keep the val- 
uations up, in order to raise sufficient revenue to pay 
county expenses, but since the amendment of 1891 this 
system of wholesale reductions can be carried on by the 
counties with impunity. As there is no limit upon the 
amount of the levy that can be made for county pur- 
poses, and, if the valuation falls down, all that they are 
required to do in order to secure sufficient revenue for 
county purposes, is to increase the mill levy, and so we 
find county mill levies for county purposes running all 
the way from eight to forty-two mills on the dollar. 

The state on the other hand is limited to four mills 
on the dollar to which may be added (under the ruling 
of the supreme court) such additional amount as is neces- 
sary to pay the interest on the insurrection bonds and 
the principal of such bonds, when the same falls due. 
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The supreme court has also held that taxes for the 
payment of capitol building bonds and casual deficiency 
bonds must be levied within the four mill levy. 

Under the several acts providing for the several is- 
sues of bonds, the state is required in each case after a 
certain term of years, to levy a tax for a sinking fund 
sufficient to pay the principal when the same falls due. 
The first installment for this sinking fund must be pro- 
vided for in the year 1899 and for that and the following 
year $98,120 must be provided each year for principal 
and interest; for the years 1901, 1092 and 1903, $158,120 
is required each year; for 1904, $98,120;. 1905, $121,720; 
1906, $61,720. The amount from this time decreases until 
1922 when the whole of the present outstanding indebt- 
edness must be liquidated. 

Under the provisions of the Constitution upon this 
subject, this indebtedness mt^t be provided for and is a 
first lien upon the revenues of the state. There is no 
provision for refunding it. It mitst he paid. 

Under existing laws a considerable portion of the 
revenue derived from the four-mill levy is appropriated 
for the state educational and charitable institutions, but 
as the ordinary expenses of the state government and 
the interest and principal of the public bonded debts are 
first liens upon the revenue, it will readily be seen that 
unless the general assembly shall devise some means of 
increasing the revenue, all of said institutions will, 
within the next few years, be left without any support 
whatever. I know of no way by which an increase of 
the revenues can be accomplished except by a law, which 
will require the several assessing officers of the state 
to make an approach at least toward obedience to the 
law in the matter of assessments, and I know of no other 
plan than the adoption of a law limiting the tax levy 
for county purposes. 

The only objection to such a plan that has been se- 
riously urged is, that large counties like Arapahoe, El 
Paso and Pueblo, with their large amount of taxable 
property, can keep within the limit without increasing 



r 



32 BIENNIAL REPORT 

their assessments, whereas, small counties would be com- 
pelled to make a large increase and so be forced to pay 
a disproportionate part of the state tax. This objection 
can be overcome by a classification of counties, and I 
know of no better classification than one based upon 
the regular tax levy for county purposes now made. A 
classification based upon population would not be in any 
sense scientific or accurate, and one based upon valua- 
tion would not cure the evil, as it would enable the 
county assessor to determine the class to which his 
county would belong. 

In order to present this matter intelligently, I have 
obtained from the county treasurers, information con- 
cerning the amount of tax levy for county purposes in 
forty-two of the fifty-six counties of the state (the other 
fourteen counties having failed to report), from which I 
have been enabled to suggest a classification that would 
not be far from doing justice. 

It appears from the reports received that the mill 
rate for county purposes varies in the several counties 
from eight mills in Arapahoe county to forty-two mills in 
others, the reports being made for the year 1897, and 
from these reports I suggest the following classification 
as a basis for action by the general assembly, should you 
see fit to endorse my recommendations, and should that 
body see fit to act upon them. 

CLASSIFICATION. 

First Class — Arapahoe, Pueblo, Weld, El Paso. 

Second Class — Boulder, Douglas, Kiowa, Las Ani- 
mas, Morgan, Saguache, Rio Grande and Park. 

Third Class — Clear Creek, Conejos, Jefferson, Kit 
Carson, Fremont, Sedgwick and Yuma. 

Fourth Class — Archuleta, Delta, Gilpin, Grand, Gun- 
nison, Huerfano, Lake, La Plata, Logan, Montezuma, 
Montrose, Ouray, Phillips and Routt. 

Fifth Class — Custer, San Juan, San Miguel and Bent. 
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Each of the counties that have failed to report to 
me would doubtless be assigned to some one of the five 
classes, and it is more than probable that changes will 
be necessary when that full information that the legisla- 
ture has means to secure is obtained. 

Should these views meet with your approval, I would 
suggest that you recommend to the legislature the pas- 
sage of a law in substance as follows: 

AN ACT 

TO 

PROVIDE FOR THE CLASSIFICATION OF COUNTIES AND 
FOR LEVYING TAXES THEREIN, LIMITING THE 
AMOUNT OF TAX LEVY FOR COUNTY PURPOSES AND 
REPEALING A'LL CONFLICTING ACTS. 

Be it enacted hy the General Assembly of the State of Colorado: 

Section 1. There shall be levied and assessed upon 
all taxable property, real and personal, within the sev- 
eral counties in this state the following taxes: 

For state purposes four mills on the dollar when 
no lower rate is fixed by the state board of equaliza- 
tion; for the purpose of paying the interest and prin- 
cipal of those bonds of the state known as' insurrection 
bonds, such rate as may be necessary to pay said inter- 
est and create a sinking fund for the payment of the 
principal to be determined by the state board of equal- 
ization; for interest and payment of county bonds such 
rate as may be necessary to pay such interest and pay- 
ments; for the support of schools not less than two nor 
more than five mills on the dollar; for ordinary county 
revenue, including the support of the poor, in counties 
of the first class not exceeding five mills on the dollar, 
in counties of the second class not exceeding ten mills 
on the dollar; in counties of the third clas^, not exceed- 
ing fifteen mills on the dollar; in counties of the fourth 
class not exceeding twenty mills on the dollar, in coun- 
ties of the fifth class not exceeding twenty-five mills 
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on the dollar; road purposes not more than five mills 
on the dollar and a poll tax not to exceed one dollar for 
purjioses to be determined by the board of county com- 
missioners of each county. The board of county com- 
missioners may, if they judge the necessities of the 
county require it, order and direct a special levy to be 
made not to exceed five mills on the dollar, to raise 
funds to meet any unforeseen contingency which in their 
judgment should be dealt with and funds thus raised 
shall be set over and used for such contingency and col- 
lected and held by the county treasurer as a special con- 
tingency fund; such taxes shall be payable in cash and 
no fees or salaries shall be paid out of such contingent 
fund. 

Sec. 2. For the purpose of levying the taxes men- 
tioned in section 1 of this act the several counties of the 
state shall be divided into five classes as follows: 

The counties of Arapahoe, Pueblo, Weld, and El 
Paso shall constitute the first class; the counties of Boul- 
der, Douglas, Kiowa, Las Animas, Morgan, Saguache, 
Rio Grande, Park, shall constitute the second class; the 
counties of Clear Creek, Conejos, Jefferson, Kit Carson, 
Fremont, Sedgwick, Yuma shall constitute the third 
class; the counties of Archuleta, Delta, Gilpin, Grand, 
Gunnison, Huerfano, Lake, La Plata, Logan, Montezuma, 
Montrose, Ouray, Phillips, Routte, shall constitute the 
fourth class; the counties of Custer, San Juan, San Mi- 
guel, Bent shall constitute the fifth class. 

Sec. 3. All acts and parts of acts in conflict with 
this act are hereby repealed in so far as they conflict 
with this act. 

Sec. 4. In the opinion of the general assembly an 
emergency exists, therefore this act shall take effect and 
be in force from and after its passage. 

1 STATE AUDITINg^ BOARD. 

The law passed by the last general assembly creat- 
ing the state board of auditors has been shown by ex- 
perience to be wise and politic. It has undoubtedly saved 
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the state a large amount of money by its rigid scrutiny 
of requisitions and by reason of the fact that all parties 
making requisitions have known beforehand that they 
must pass such scrutiny. 

This law was embodied in the general appropriation 
bill, and although no question has been raised concern- 
ing the validity of such legislation, all the executive 
officers agreeing as to the advisability of its enforcement, 
still it .is doubtful whether it would stand the test in 
the face of opposition. The present board necessarily 
goes out of existence at the end of the present fiscal 
year, and I would suggest that you recommend the pass- 
age of a law" creating a permanent board with similar 
duties, also that its jurisdiction be extended so as to 
include an examination of the expenditures of the sev- 
eral state institutions. 

ELECTION LAWS. 

The Australian ballot, in its original form, is in- 
tended to purify elections, prevent fraud, oppression and 
coercion, and to aid the voter in exercising his will at 
the ballot box without fear or favor. 

Divorced from the emblems the present form of bal- 
lot is as nearly perfect as it is within the wisdom of 
man to devise. The emblem was intended to aid the 
illiterate voter, but as used it has become a means 
whereby designing politicians may mislead, not only the 
illiterate, but also those ordinarily intelligent. A large 
number of contests were instituted and actions brought 
just previous to the last election, and thousands of dol- 
lars expended in such controversies, nearly all growing 
out of questions concerning the use of the emblem. I 
respectfully suggest that you recommend to the legis- 
lature such amendments to the election laws as will 
dispense entirely with the use of the emblem and leave 
the ballot in all other respects in the form now pre- 
scribed by statute. 



i 



36 EEPOET ATTORNEY GENERAL OP COLORADO. 

I believe the time has arrived in this state (where 
the educational facilities are second to those in no other 
place in the world) when a person who has not sufficient 
intelligence and education to step into an election booth 
and place a mark opposite the names of those he wishes 
to vote for, ought not to complain if he is not able to ex- 
ercise the right of suffrage. 

The personnel of my office force for the past two years 
has been the same as mentioned in my former report: 
Mr. Calvin E. Reed, deputy; Mr. George H. Thorne, as- 
sistant; Mr. L. P. McGuire, secretary, and Mrs. Mary U. 
Calvert, stenographer. I desire to express to them, as 
I did before, my high appreciation for faithful and valu- 
able services rendered. 

I do not feel like closing this report without ex- 
pressing to your excellency, as well as the other exec- 
utive officers, my grateful acknowledgments for the many 
courtesies extended to me during my second official term. 

Respectfully submitted, 

BYRON L. CARR, 

Attorney General. 



APPEM)IX 



Opinions Rendered by the 
Attorney General 



I897-J898 



Opinions. 



IN RE 

SENATE BILL NO. 147. 



An act to legalize and make official Mills' Annotated Stat- 
utes. 

Act injudicious and unwise. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, March 22, 1897. 

HON. ALVA ADAMS, 

Governor State of Colorado: 

Dear Sir — Replying to your request for a written 
opinion in the matter of Senate Bill No. 147, a bill for 

"An act to legalize and make official the compilation of the 
statute laws of Colorado, known as Mills' Annotated Statutes, 
and Mills' Annotated Code." 

recently presented to your excellency for executive ap- 
proval, I have the honor to submit the following: 

The object of this bill is two-fold, first, to make 
Mills- Annotated Statutes and Mills' Annotated Code 
prima facie evidence of the originals in all courts and 
judicial proceedings in this state, and second, as ex- 
pressed in the language of the act, to permit the gen- 
eral assembly at any time to 
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"Amend, repeal, add to or change the same, or any part 
thereof, and for such purpose, may refer to any chapters, sec- 
tions, titles, divisions, or other parts thereof." 

Mills' Annotated Statutes were compiled and edited 
by J. Warner Mills, of the Colorado bar, and first pub- 
lished by an eastern publishing house in two volumes in 
the early part of 1891. I am credibly informed that 
an eastern publishing house and not Mr. Mills, now has 
the control of volumes 1 and 2. Mills' Annotated Code 
was compiled, annotated and published by Mr. Mills in 
the early part of 1896. Volume 3 of Mills' Annotated 
Statutes came from the press about the first of January 
last. This volume is a supplement to volumes 1 and 2 
of Mills' Annotated Statutes, and contains the same gen- 
eral section numbers. Additional sections are inserted 
in this volume using the last general section numbers 
and adding thereto the letters a, b, c, etc. The last two 
volumes, I am informed, are under the control of Mr. 
Mills. 

Immediately after the adjournment of each general 
assembly, the acts passed by that general assembly are 
compiled and published by authority of the state in a 
little volume known as the Session Laws. Any person 
who is in possession of a complete set of the Session 
Laws of this state is possessed of all the statute laws of 
the state. 

The ordinary and usual method of amending or re- 
pealing an act of the general assembly is by reference to 
the title of the original act together with the date of its 
approval. In my judgment this is the safe and proper 
method to be followed in such cases. This method can 
lead to no confusion or uncertainty in the law, and will 
enable any person having possession of the Session Laws 
of this state to readily determine whether or not a par- 
ticular act is in force, and to easily trace its history from 
its first enactment. 

In 1881 the legislature passed an act authorizing the 
governor to select a person learned in the law as com- 
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missioner to revise, correct, annotate and properly index 
the laws of Colorado. 

Session Laws 1881, page 227. 

Pursuant to this act, Judge H. P. H. Bromwell was 
appointed by the governor for that purpose. 

In 1883 the legislature passed a further act provid- 
ing for the compilation and distribution of the laws of 
this state. 

Session Laws 1883, page 201. 

The compilation of our statutes by Judge Bromwell 
have since been known as the "General Statutes of Colo- 
rado," 1883. 

In 1885 the legislature passed an act which in effect 
made this compilation known as the "General Statutes,-' 
prima facie evidence of the originals. The same act 
made it lawful for the legislature to refer to said volume 
or any chapter or section therein in the title or body of 
any bill, act or resolution introduced into or passed by 
either house. 

Session Laws 1885, page 242. 

In compiling the "General Statutes," the sections 
were numbered consecutively and these section numbers 
are usually spoken of as "General Section Numbers." 
Since the passage of the act of 1885 it has been the prac- 
tice of the legislature to repeal, amend or modify various 
sections of our statutes by reference to the general sec- 
tion numbers in the "General Statutes" of 1883. 

In tracing the history of a particular act or section 
of an act, or in determining whether or nof a particular 
section of our statutes is still in force, where the same 
has been amended or modified by reference to the gen- 
eral section numbers in the "General Statutes" of 1883, 
it is necessary for the person making the examination 
to own or have access to a volume of the "General Stat- 
utes." The General Statutes have been out of print for 
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a number of years. They are scarce, and are each year 
growing more diflQcult to obtain. It is only a question 
of a few years when they will only be found in the li- 
braries of the older lawyers and in the law libraries in 
the larger centers of population. 

A bill was introduced in the eighth general assembly 
in 1891 modeled after the act of 1885 and similar to Sen- 
ate Bill No. 147. This act found its way into the house 
judiciary committee. This committee disapproved of 
the bill, and as a result of their disapproval a bill was 
drafted which provided, 

"From and after the passage of this act, the General Stat- 
utes of the State of Colorado, published in the year A. D. 1891, 
in two volumes, entitled *MilIs' Annotated Statutes of the State 
of Colorado,* edited and annotated by J. Warner Mills, Esq., 
shall be received in all courts and proceedings and by all offi- 
cers of this state, as prima facie evidence of the originals." 

This bill became a law and is to be found in the Ses- 
sion Lawsof 1891, page '367. 

Senate Bill No. 147 differs from the act of 1891 in 
that it permits the legislature to refer to any of the 
chapters, sections, titles, divisions or other parts thereof 
in the amendment, repeal or modification of our statute 
law. This bill also permits a like reference by the legis- 
lature to Mills' Annotated Code. 

It will be observed that the act of 1891 is limited to 
volumes 1 and 2 of Mills' Annotated Statutes, published 
in 1891, and does not embrace subsequent editions. Sen- 
ate Bill No. 147 is open to a construction which would 
permit the legislature not only to refer to volumes 1, 
2 and 3 of Mills' Annotated Statutes and the present 
edition of Mills' Annotated Code, but also to any subse- 
quent edition of either of said volumes containing a dif- 
ferent arrangement of the matter contained therein and 
new or different general section numbers. 

After a careful consideration of this bill, I am of 
the opinion that it can attain but three ends : . 
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First — To make volume 3 of Mills' Annotated Stat- 
utes and Mills' Annotated Code prima facie evidence of 
the originals. This, in my judgment, would be quite 
proper and unobjectionable. 

Second — To create an increased demand for all of 
Mills' publications, and necessitate their enlarged use 
by the bench, bar, public officers and citizens of this 
state. This is a matter which probably did not occur 
to the members of the general assembly in the consid- 
eration of this bill; and 

Third — To make it convenient and easy for the mem- 
bers of the general assembly to draft their bills for the 
repeal, amendment or modification of the statutes of this 
state. It occurs to me that it is probable that this was 
the controlling object in the passage of this bill. 

The enrolled bills of all the sessions of the general 
assembly are on file in the secretary of state's office. 
Complete sets of the Session Laws of this state are to 
be found in the libraries of this building. All of these 
as well as the several compilations of our statutes are 
at the disposal of the members of the general assembly 
and their several' committees during the session of the 
legislature, and if it is difficult for them to draft their 
bills or to amend, repeal or modify our statutes by ref er- 
ense to the title of the original acts, how much more 
difficult must it be for the bench or bar of this state to 
ascertain what the law is, where they are compelled, 
after the adjournment of the legislative session, to con- 
sult not only the Session Laws of the several sessions, 
but the General Statutes of 1883 and Mills' compila- 
tions to determine what the law actually is. 

. In my opinion the amendment, repeal or modifica- 
tion of our statutes, by reference to the present compila- 
tion of Mills, and perhaps by reference to the changed 
general section numbers of subsequent editions of his 
compilations, will render the law very uncertain and 
make it a matter of difficulty to determine whether or 
not a particular act or section of an act is in force in 
this state. To do this, it will be necessary for the bench 
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or bar and the public officers to have at their disposal 
copies of Mills' compilations of the various editions re- 
ferred to by the legislature. It is only a question of a 
few years when the- present editions -of his works will 
be out of print and difficult to obtain, and like the Gen- 
eral St2|,tutes can then only be obtained in the libraries 
of the older lawyers or in the public law libraries. In 
my judgment, the advantages accruing to the members 
of the general assembly are far outweighed by the dis- 
advantages to the bench, the bar and the public. 

Let us suppose, for an example, that an act was 
passed in 1877, amended in 1883 by reference to the 
title of the original act, amended again in 1887 by refer- 
ence to the general section numbers of the General Stat- 
utes and amended or repealed at some subsequent date 
by reference to the general section numbers, or the chap- 
ters, titles or divisions of Mills' Annotated Statutes. 
No argument is necessary to show how difficult it would 
be to trace the history of this act or to know what the 
law really was, and the difficulty will be far greater in 
the future if the legislature should further amend the 
law by reference to the general section numbers of some 
subsequent edition of Mr. Mills' Statutes. It is true 
that a large percentage of the bench and bar are 
at the present time possessed with copies of Mills' An- 
notated works, but this may not be true in a few years 
from now. 

An examination of Mills' Annotated Code will show 
that it contains not only the Civil Code as originally 
adopted with the amendments and additions thereto, 
but ijt also contains some practice acts and other mat- 
ters which never were a part of the Civil Code, as for 
instance the act creating the court of appeals. The 
amendment, modification and repeal of the several sec- 
tions contained in Mill's Annotated Code by reference 
to the general section numbers or the chapters of that 
volume, will ultimately lead to great confusion, and ren- 
der it a matter of no little difficulty to properly construe 
the Code and the various practice acts printed therewith. 
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If the legislature should amend, repeal or modify 
a number of the sections of our statutes by reference 
to Mills' annotated works, it will at once become neces- 
sary to place in the hands of all district and county 
judges, justices of the peace, district attorneys, county, 
state and municipal officers, copies of Mills' annotated 
works, or they will be unable to determine what the law 
is on a particular subject, or what particular statute has 
been amended, repealed or modified. 

The writer of this letter, in common with the bench 
and bar of this state, feels very kindly disposed toward 
Mr. Mills for the great service he has rendered to the 
bench and bar of this state in the compilati6n and pub- 
lication of his TS^orkS, and for which service I believe he 
has been illy paid. In my judgment, an act making all 
of his. works prima facie evidence, when read before a 
court or in any judicial proceedings in this state, will 
be safe and wise, but to permit amendment, repeal or 
modification of our statutes by reference to Mr. Mills' 
annotated works will be injudicious and unwise, and 
would lead to uncertainty and confusion in the future. 

Very respectfully yours, 

B. L. CARR, 

Attorney General. 

By CALVIN E. REED, 

Assistant. 
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IN RE 

SENATE BILL NO. 23. 



Public schools, city of Denver. 

Local and special legislation unconstitutional. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, March 25, 1897. 

HON. ALVA ADAMS, 

Governor of Colorado, Denver, Colorado: 

Dear Sir — ^At your request I have examined Senate 
Bill No. 23, entited: 

"An act to amend an act, entitled, *An act for the support 
and better regulation of the public schools of the city of Den- 
ver,' approved February 13, 1874, and the acts amendatory 
thereto, approved February 2, 1876." 

Section 25, of article V. of the Constitution of this 
state provides as follows: 

"The general assembly shall not pass local or special laws 
in any of the following named cases, that is to say: * * * * 
* * * * 13. Providing for the management of common 
schools." 

That this legislation is local and special, applicable 
solely to school district No. 1, in Arapahoe county, and 
to the various districts sought to be incorporated in that 
district, does not admit of discussion. 

The only argument that can be proposed in sup- 
port of this kind of legislation, is that based upon the 
proposition that school district No. 1 was incorporated 
under the territorial statutes, and that this is an amend- 
ment to the charter of incorporation, under which the 
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district exists. This bill, however, seeks to add to the 
territorial limits of district No. 1, by providing a man- 
ner in which the several districts, any part of which is 
included in the city of Denver, may come in and avail 
themselves of the benefits and privileges conferred upon 
the original district by the territorial legislature. 

In the case "In re City of Denver," 18 Colorado, 
288, the court held that any act extending the bound- 
aries of the city of Denver so as to include other mu- 
nicipal corporations, could not be considered an amend- 
ment to the charter of the city of Denver, the court us- 
ing the following language: 

"Under the guise of amending the charter of the city of 
Denver it was never contemplated, in our judgment, that ad- 
joining towns, incorporated under the general law of the state, 
could have their corporate existence destroyed. If the proposed 
legislation can be upheld, then it is difficult to conceive of any 
legislation with reference to the corporate boundaries of the 
city of Denver, that can not be enacted as an amendment to the 
present charter." 

I can not see why the argument of the court in the 
case cited does not apply to school districts as well as 
to towns and cities. It would appear, therefore, that 
the proposed legislation is local and special and in direct 
violation of the constitutional provision above cited. 

I see another objection to the bill which is entitled 
to consideration. Section 7 of article XI. of the Con- 
stitution is as follows: 

"No debt in any form shall be contracted by any school dis- 
trict, for the purpose of erecting and furnishing school buildings 
or purchasing grounds, unless the proposition to create such 
debt shall first be submitted to such qualified electors of the 
district as shall have paid a school tax therein in the year next 
preceding such election, and a majority of those voting at such 
election shall vote in favor of such debt." 

Section 5 of this bill provides among other things, 
that "whenever any one of the districts, any part of 
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which is included within the city of Denver, shall vote 
to attach itself to district No. 1, school district No. 1 as 
enlarged, shall assume and pay when due all the bonded 
indebtedness that may exist at the time of such attach- 
ment of any school district, which may attach itself to 
school district No. 1 as provided herein." 

This language indicates as clearly as language can 
that some of the school districts are incumbered by a 
bonded indebtedness. If this be not the case, then the 
provision would be unnecessary and senseless ii^i the 
extreme. 

We can not presume that the legislature has pur- 
posely enacted a provision that would have no effect 
whatever, hence, this provision would compel district 
No. 1 to assume, or in other words, to contract a bonded 
indebtedness without submitting any proposition to the 
voters, in direct violation of the constitutional provision 
last quoted. 

Again, an examination of the plat of the district 
as it is at present organized, and as the bill contem- 
plates changing the boundaries shows this state of facts: 
Districts 91, 21, 18, 7 and 35 are not contiguous to the 
present district No. 1, being separated from it by dis- 
tricts 5, 17, 2 and 4. It is possible, therefore, that un- 
der the provisions of this bill, districts 5, 17, 2 and 4 
may decline to accept the provisions of the bill, and the 
other districts named might vote to do so, and you 
would then have a school district composed of lands 
wholly detached from each other. 

In the case of Dewer vs. Coulehan, 20 Colorado, 
471, the court held that this could not be done, in the 
following language: 

"Territory not in fact connected with, or adjacent to, a city 
can not be regarded as a part of the municipal corpus, or as an 
addition thereto, in any true sense of the term." 

The discussion of the court found on pages 479, 
480 and 481, seems to be conclusive upon this proposi- 
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tion, and in my judgment applies to school districts as 
well as to towns and cities. 

I do not deem it necessary to discuss any other pro- 
visions of the bill or to suggest any other objection, as 
I think the objections already mentioned are practically 
in&|urmountable. 

Very respectfully, your obedient servant, 

B. L. CARR, 

Attorney Gneeral. 



IN RE 

CONSTITUTIONALITY OF AN ACT TO REFUND 
MONEY TO CITY OF GRAND JUNCTION. 



Held to be constitutional. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, April 30, 1897. 

HON. ALVA ADAMS, 

Governor of Colorado: 

Dear Sir — ^At your request I have examined House 
Bill No. 266, entitled, "An act to refund to the city 
of Grand Junction the sum of $1,500.00 paid by it to the 
treasurer of the board of penitentiary commissioners," 
and I have the honor to submit herewith my views con- 
cerning said act. 

The preamble of the bill recites the passage of the 
act of 1891 providing for the construction and mainten- 
ance of the "Mesa County State Ditch," and also re- 
cites that the treasurer of the city of Grand Junction 
did pay over to the treasurer of the board of peniten- 
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tiary commissioners the sum of fifteen hundred dollars 
in cash, with the understanding and agreement that 
said amount so advanced was to be refunded to said 
city in cash certificates or water rights, and that said 
ditch has never been built. It then proceeds in section 
1 to appropriate the sum of fifteen hundred dollars out 
of the internal improvement fund for the payment of 
the said claim. 

The first section of the act of 1891 referred to re- 
quires : 

"The state engineer, under the direction of the board of pen- 
itentiary commissioners, to lay out, survey, and locate a ditch or 
canal and laterals," etc., 

for the irrigation of certain lands in the Grand River 
valley in Mesa county. 

Section 2 provides that the ditch when constructed 
shall be the property of the state of Colorado, and all 
revenues therefrom shall be turned into the state treas- 
ury. 

Section 3 is as follows: 

*'It shall be the duty of the board of penitentiary commis- 
sioners, after said ditch is surveyed, to issue and sell for cash 
certificates bearing seven per cent, interest, from the date of 
the issuance thereof, and principal and interest of which shall 
be receivable by the state of Colorado as cash for water to be 
taken out of said canal under such rules and regulations as may 
be adopted by said board and state engineer, and the governor 
of the state." 
• 
Section 4 makes it the duty of the said board: 

"To commence the construction of the said ditch," 

"After a subscription of $50,000.00 to said certificates has 

been received by said board and twenty per cent, has been paid 

in." 

It then provides that the labor shall be performed 
by certain able bodied convicts confined in the State 
Penitentiary. 

Section 6 provides that the board 
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"Shall have the power to use all cash subscriptions for the 
purpose of purchasing provisions, tools, teams etc., for the con- 
struction of said ditch." 

It also provides that said subscriptions may be re- 
ceived in groceries, vegetables, teams, tools, labor, and 
other things necessary in the construction of the said 
ditch, on subscription for certificates, as provided in 
section 3 of the act. 

From a transcript of the records of the town of 
Grand Junction attached to the bill, it appears that on 
May 5, 1891, 

**A resolution was adopted as follows: *That the city clerk 
be instructed to draw a warrant in favor of Mayor L. M. Miller 
to the amount of $1,666.67, said sum to be used for the purpose 
of purchasing water rights or water certificates at the par value 
of $1,666.67, in the Mesa County State Ditch.' " 

By the certificate of the county clerk attached to 
the said bill it appears that said warrant for that 
amount of money, No. 380, was drawn "for preliminary 
survey of Mesa County State Ditch." And by certain 
correspondefnce and vouchers attached to the bill it also 
appears that the sum of fifteen hundred dollars was 
placed to the credit of F. A. Reynolds, treasurer of the 
board of penitentiary commissioners about that time. 

Under and by virtue of the action of the board of 
trustees and of the provisions of the act of 1891 re- 
ferred to, it appears to have been held by the eleventh 
general assembly, that the said sum of fifteen hundred 
dollars was a bona fide subscription, made by the town 
of Grand Junction to the cash certificate mentioned in 
section 3 of the act of 1891. That act carried with it no 
appropriation for the preliminary survey and location 
of the said ditch, and it was probably deemed by the 
eleventh general assembly that the preliminary survey 
was part and parcel of the construction of the said 
ditch to be paid for out of the said certificates. The 
only question that may arise as to this is as to whether 
the board of construction had any authority to make 
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such preliminary survey or to take any steps in the 
matter whatever until subscriptions to the amount of 
fifty thousand dollars had been raised and twenty per 
cent, of that amount received, as provided in section 4 
of the act. 

It is doubtless safe to assume that the eleventh 
general assembly in considering this matter, through 
the medium of a committee or otherwise, came to the 
conclusion that the money was subscribed in good faith 
and under the terms and conditions of the act of 1891, 
and it is quite probable that the courts would hold this 
to be a legislative declaration to that effect, having the 
force of a judgment. 

The only other question that can arise is as to the 
fund out of which the appropriation is made. The courts 
of this state have determined that an irrigating ditch 
is an internal improvement within the definition of the 
term as used in American legislation. If the ninth gen- 
eral assembly had made an appropriation of fifteen hun- 
dred dollars, or any other sum out of the internal im- 
provement fund, for the purpose of surveying or locat- 
ing the Mesa County State Ditch, the courts would have 
sustained such an appropriation and held it to be within 
the terms of the congressional grant. 

I can see no reason, therefore, why, the money hav- 
ing already been expended for that purpose, it may not 
be paid out of said grant as well when the labor is per- 
formed as before. 

Very respectfully yours, 

B. L. CARR, 

Attorney General. 
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IN RE 

PETITION NORMAN C. JONES FOR RELIEF FROM 
EL PASO COUNTY OFFICIALS. 



State of Colorado, 
Attorney General's OflQce, 
Denver, Colorado, September 9, 1897. 

HON. ALVA ADAMS, 

Governor of Colorado: 

Sir — I have received from your office a petition ad- 
dressed to your excellency, signed by Norman C. Jones, 
who represents himself as a citizen of the United States 
and of the state of Louisiana, over the age of twenty-one 
years, and owning large property rights within the state 
of Colorado, where his wife, a confirmed invalid of many 
years' standing, feels compelled by advice of her physic- 
ians to reside permanently with the hope of prolonging 
her life, etc. The petition then proceeds to recite that 
the petitioner purchased a residence for his wife in Man- 
itou, in El Paso county, where she now resides, and on 
account of an undue factional prejudice existing with 
the lawless element of that county, who are fostered 
and sustained in their evil doings by officers of the law 
charged with the execution of the laws of the state of 
Colorado, her residence there is rendered miserable and 
fraught with constant anxiety on account of the undue 
hardships, oppressions and indignity constantly visited 
by that lawless factional element, while sustained by the 
courts of that county to the extent that your petitioner, 
while sojourning in said county, feels compelled to walk 
with his life in his own hands, etc. 

The petition proper contains forty-seven pages of 
manuscript not entirely legible and it is accompanied by 
a package of papers and exhibits still more voluminous, 
many of which are almost entirely illegible. 
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I have not deemed it advisable, as I presume your 
excellency did not, to take sufficient time from other 
duties to read through the petition or the exhibits in full, 
but I have given the matter suflBcient examination to 
ascert^ain that it recites practically the following facts: 

That on June 25, 1897, the petitioner, N. C. Jones, 
swore out a complaint before one G. S. Francisco, a jus- 
tice of the peace, of El Paso county, against one Herbert 
Dickens et al., charging burglary and larceny. Prior to 
the filing of the said complaint, Herbert Matthews, Matt 
France and N. E. Parks, county commissioners of El Paso 
county, had issued a notice to the justices of the peace 
of that county requesting them to refuse to issue war- 
rants in siich cases unless requested so to do by the 
district attorney, and in all cases where warrants were 
issued the witnesses should be put under bonds to appear 
at the trial. That upon examination, the district attor- 
ney, Mr. Henry M. Blackmer, endorsed the complaint as 
not a proper case for prosecution, and the same was ac- 
cordingly dismissed. Subsequently similar complaints 
were made to Chas. Walker, another justice of the peace 
of said county, and acting on the advice of the district 
attorney, and also of the county attorney, G. W. Musser, 
he refused to issue criminal process. 

These facts were afterward laid before Horace G. 
Lunt, one of the district judges of El Paso county, bj^ 
petition and aflSdavit. Just what relief was asked from 
the district judge does not clearly appear, but the peti- 
tion was dismissed. Petitioner then made complaint 
against the judge before Justice Reynolds, of the same 
county, who, at the suggestion of the district attorney, 
refused to prosecute. A petition accompanied by affi- 
davits was then presented to Judge Harris, district 
judge in said district, asking the said judge to restrain 
all the foregoing persons and officials from defending 
the alleged criminals at public expense, and such other 
relief as to the court might seem meet and proper. The 
petition was accompanied by numerous exhibits tending 
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to sustain the facts alleged. In the words of the clerk 
of the district court, the petition was disallowed. 

The petitioner charges the officials named with con- 
spiracy, malfeasance in office, and with being accessory 
to certain crimes and misdemeanors and violation of 
their official oaths; with shielding unlawfully, felonious 
criminals from arrest and prosecution, and aiding and 
abetting the' escape of alleged criminals, in violating the 
constitutional rights of the petitioner, hindering and pre- 
venting him from entering the courts of the state of 
Colorado and with several other crimes and misde- 
meanors, and praying that: 

"Your excellency, who is charged by law and his oath of 
office, with the impartial execution of the laws of the state of 
Colorado, and their due enforcement in every county of the 
state, will take prompt steps in causing the arrest, due prosecu- 
tion, impeachment, and such other arraignment as is provided 
by law for the crimes committed against the state of Colorado, 
and the constitutional rights of your petitioner and complain- 
ant, as alleged under oath, and proved by specification and doc- 
umentary exhibits in this emergency, petition and complaint." 

Also, that your excellency will appoint special coun- 
sel to prosecute the matters complained of. The fore- 
going is but a brief abstract of the petition and prayer 
for relief. If, as a matter of fact, both the district judges, 
the district attorney and his deputies, the county attor- 
ney, the board of commissioners and three of the justices 
of the peace in El Paso county, are engaged in any un- 
lawful conspiracy to protect criminals in that county 
and violate the constitutional rights of a citizen of the 
United States residing in said county, it would seem that 
something ought to be done in the premises, but the 
only thing that could possibly be within your power to 
do would be to call out the National Guard, declare 
martial law in that cc^unty, put all of these county offi- 
cers under arrest, try them by military courts, and in the 
meantime call an extra session of the legislature to im- 
peach the judges and remove them from office in order 
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that honest men might be appointed in their 'places 
whose duty it would be to try the subordinate oflBcers in 
the ordinary way. There are those who would question 
your right to resort to such summary proceedings, but 
I can see nothing else to do in case you believe the sit- 
uation as set forth in the the petition actually exists. 

In your submission of the question you did not 
specifically outline what you desired me to pass upon, 
but I presume only questions of law, and so I shall not 
presume to pass upon the facts. I simply state them for 
your consideration and it is for you, in your discretion, 
to pass upon the truth or falsity of the allegations. 

I return the documents herewith. 

Very respectfully yours, 

B. L. CARR, 

Attorney General. 



IN RE 
REQUISITION PAPERS FOR ISAAC DUNN. 



Statements contained in requisition prima facie, evidence. 
Only governor may examine witnesses and decide right of case. 



State of Colorado, 
Attorney GeneraVs Office, 
Denver, Colorado, November 26, 1897. 

HON. ALVA ADAMS, 

Governor of Colorado: 

Dear Sir — I have examined the papers in the matter 
of the requisition of his excellency, Frank Steunenberg, 
governor of Idaho, commanding the extradition of Isaac 
Dunn, and I call your attention to the following par- 
ticulars in v^hich the same do not comply v^ith the rules 
established by the governor of this state in such matters: 
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First — ^The requisition calls for the defendant in the 
name of Isaac Dunn. The application upon which -the 
requisition was granted names the defendant as Issac 
Dunn, and neither the name of the alleged fugitive nor 
the agent nominated to convey him from the state is 
properly spelled in Roman capitals as required by rule a. 
In fact the name of the alleged fugitive is not properly 
spelled at all. 

There is no statement, either in the application or 
the requisition itself, that the proceedings shall not be 
used for the purpose of enforcing the collection of a debt, 
or for any other private purpose whatever, as required 
by rule g. 

There is no proof by affidavit of facts and circum- 
stances showing the commission of the crime charged or 
that the accused perpetrated the same, as required by 
rule 4. 

In the absence of an indictment or information hy 
the prosecuting attorney, it would seem that under that 
rule an affidavit must be filed additional to the complaint. 

The official character of the officer taking the affi- 
davit and who issued the warrant is not certified to as 
required by rule 5, and it would seem that the certificate 
of the governor to the fact that the papers are duly au- 
thenticated would not be a sufficient compliance with 
this rule, as it would be utterly impossible for the gov- 
ernor to be able to certify to the official character of the 
several magistrates throughout the state, and we can 
not presume that he intended to do so. 

It is for your excellency to determine whether or 
not, under the peculiar circumstances in this case, you 
will insist upon a strict compliance with the rules. I 
may add, that the statements as certified to in the 
papers, to the effect that the person asked for is in fact 
a fugitive from justice, are only prima facie evidence of 
that fact, and that the same may be overcome by evi- 
dence to the contrary should your excellency see fit. to 
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examine into that question, and it is within your prov- 
ince to hear such evidence as will enable you to deter- 
mine the very right of the case. 

Respectfully, 

B. L. CARR, 

Attorney General. 



IN RE 

OSCAR HAKE—INSANE PAUPER FROM ANOTHER 

STATE. 



State's liabilitj^ to care for. 
State not liable. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, December 16, 1897. 

HON. ALVA ADAMS, 

Governor, State Capitol, Cityr 

Dear Sir — I am in receipt of a letter addressed to 
your excellency, handed me by you, from Jas. E. Heg, 
president of the state board of control, charitable and 
penal institutions of the state of Wisconsin, in which he 
states that one, Oscar Hake, who was a resident of Colo- 
rado, his home being at Fort Collins, where he has a 
wife and child still living, is now in the Jelferson county, 
Wisconsin, asylum as a patient, and requests you to state 
what steps you desire them to take in the premises. 

I have communicated with Dr. Thombs, the super- 
intendent of the Insane Asylum at Pueblo, and he in- 
forms me that this patient was committed to the asylum 
from Fort Collins, and after remaining there some little 
time was finally discharged as having been cured. Such 
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being the case, I can not see that the state of Colorado 
is under any obligation to do anything in the premises 
whatever. Having been restored to health, he can not 
be considered as having been any longer a lunatic in 
this state, and it was undoubtedly his privilege to go 
to Wisconsin if he saw fit to do so. Being there, he was 
under the jurisdiction of the au^orities of that state, 
and if they saw fit to commit him to an insane asylum, 
I can not see that you have any authority to demand his 
extradition, or to do anything in the premises whatever. 

Very respectfully yours, 

B. L. CARR, 

Attorney General. 

I return the letter herewith. 



IN RE 

REQUISITION PAPERS FOR WM. H. GRIFFITH. 



The statement that party is a fugitive is prima facie evi- 
dence only and governor may examine witnesses upon the 
question. 



State of Colorado, 
Attorney GeneraFs OflBice, 
Denver, Colorado, December 27, 1897. 

HON. ALVA ADAMS, ' 

Governor: 

Dear Sir — I have examined the papers in the matter 
of the requisition of his excellency, the governor of New 
York, for the arrest and extradition of William H. Grif- 
fith. Papers are in due form with one exception. 

The rules of practice require that in all cases of a 
requisition for a person charged with "false pretenses," 
they must be accompanied by an affidavit of the com- 
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plaining witness, stating that the prosecution is for the 
sole purpose of punishing the crime, and not for the pur- 
pose of collecting a debt. Or, that a reasonable excuse 
be given for the failure to file said affidavit. 

The papers are accompanied by an affidavit signed 
by the assistant district attorney, alleging as an excuse 
for the failure to fil^ the required affidavit, that the 
prosecuting witness is now in Colorado Springs, Colo- 
rado, and the affidavit can not be procured without bring- 
ing him to New York city for that purpose. It is for your 
excellency to determine whether or not this is sufficient 
excuse under the rules.' 

This requisition is for a citizen of Colorado, who 
has been well known as such for something over ten 
years; alleging the commission of a crime in New York 
city something over five years ago. The question of 
whether or not the defendant in fact is a fugitive from 
the justice of the state of New York is one for your ex- 
cellency to determine, and you are not bound by the affi- 
davits or the declaration of the governor of New York 
on this question. 

I send herewith a copy of Spear on Extradition, and 
call your attention to the decision of Governor Cullom 
on page 385, where this question is discussed. 

Respectfully, 

B. L. CARR, 

Attorney General. 
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IN RE 

RIGHT OF COURTS TO REQUIRE THE SECRE- 
TARY OF STATE TO PRODUCE RECORDS OF 
HIS OFFICE IN COURT ROOM. 



Have no such right. Public reaords should not be removed 
from the place of deposit. 

Certified copies sufficient for evidence. 



State of Colorado, 
Attorney General's OflBice, 
Denver, Colorado, February 18, 1898. 

HON. ALVA ADAMS, 
Governor: 

Sir — I am in receipt of your communication of Feb- 
ruary 17, transmitting "a communication from the hon- 
orable secretary of state, concerning the removal of 
records and documents from his office," and requesting 
my advice concerning the legal obligations that rest 
upon the secretary of state with relation to the records 
and documents upon file in his office. 

The honorable secretary of state says in his letter 
that in his official capacity as secretary of state, he has 
been (?alled upon by the different courts of Arapahoe 
county to produce original documents, files or books of 
record. House and Senate journals, and House and Sen- 
ate bills, doubtless for the purpose of the same being 
used as evidence in said courts. That in several in- 
stances he has complied with said orders of court, but 
he finds serious objections to so doing for the several 
reasons, first, "during the absence of the document, book 
or file, from this office, it is often the case that the pub- 
lic demand to see that particular document, book or 
file; second, the removal of the document, book or file 
to the court room causes more or less wear and tear. 
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and defaces the same to a certain extent, and I am in- 
formed, that a certified copy of any document on file in 
my office would comply with the law in any court of 
record, and I feel that all documents, books and files, 
should remain at all times in this office, open to the in- 
spection of the public, as the law requires." 

In view of these objections, he asks whether or not 
he shall in the future comply with the demand of the 
courts in such cases, and if so, whether he shall allow 
any book, file or document, to be marked as an exhibit 
in any of said courts, or shall allow the same to remain 
for any length of time in said courts. 

The statutes of this state require the secretary of 
state to keep his office at the seat of government, and 
perform such duties as may be required by law, to have' 
charge of and keep all acts and resolutions of the gen- 
eral assembly, the enrolled copy of the Constitution, 
and 

"AU bonds, books, records, maps, registers and papers of a 
public character, which now or hereafter may be deposited to 
he kept in hi& office." 

Mills' Annotated Statutes, section 1669. 

The statute also provides as follows : 

"A copy of any record or document or paper in the custody 
of a public officer of this state, or of the United States within 
this state, certified under the oflScial seal or verified ♦by the 
oath of such officer, to be a true, full and correct copy of the 
original in his custody, may be read in evidence in any action 
or proceeding in the courts of this state, in like manner and 
with like effect as the original could be if produced." 

Mills' Annotated Code, section 422. 

Independent of the statute, the rule is that every 
document of a public nature which there would be any 
inconvenience in removing, and which the party has a 
right to inspect, may be proved by a duly authenticated 
copy. (Simmons vs. Pratt, 20 Florida, at page 499.) 
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"The clerk or custodian of public records can not be com- 
pelled to produce such records by subpoena d^ces tecuniy they not 
being within his power." 

1 Wharton on Evidence, section 377. 

The same author, speaking on the subject of sec- 
ondary evidence, says: 

"Copies of public documents will be received when the orig- 
inal can not be removed from the archives, and for this reason 
a subpoena duces tecum, requiring a public officer to produce them, 
will be refused." 

1 Wharton on Evidence, section 604. 

Mr. Greenleaf, in his work on evidence, says: 

"Public documents and records constitute an exception to tlie 
general rule requiring the test evidence because of their nature 
as original public documents which are not removable at the 
call of individuals, and because being of interest to many per- 
sons, they may be necessary as evidence in different places at 
the same time." 

1 Greenleaf on Evidence, section 482. 

He also says: 

"Public records may be proved by certified copies because 
of the inconvenience to the public of removing such documents." 

1 Greenleaf on Evidence, section 91. 

This matter has been considered by the circuit court 
of the United States in the eastern district of New York 
in thfe case of Corbett vs. Gibson. Major General Han- 
cock, commanding the department of the east in the 
army of the United States, was served with a subpoena 
duces tecum, requiring him to produce certain books, pa- 
pers, documents and letters. A motion in behalf of Gen- 
eral Hancock was made by the judge advocate of the 
army to set aside the subpoena. Certain matters of form 
were considered and passed over as unimportant by the 
court, after which appears the following language in 
the opinion : 
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"But passing this to consider the question as to which my 
judgment is desired, namely, whether Major General Hancock 
would properly be compelled by subpoena duces tecum to produce 
in court official papers such as are described in this subpoena, 
and are filed in the office of headquarters of the department of 
the east, I remark, that such papers are to be deemed public 
documents on file in a public office, and that the right to re- 
quire the removal thereof from the official place of deposit for 
production in the various courts would cause great and unneces- 
sary inconvenience without any corresponding advantages. The 
general rule in regard to public documents is therefore applic- 
able to such papers, and they may be proved by an authenticated 
copy. The rule referred to is thus cited in Greenleaf on Evi- 
dence, (volume 1, section 484): 'Various documents of a public 
nature which there would be inconvenience in removing, and 
which the party has a right to inspect, may be duly proved by 
an authenticated copy.* United States vs. Percheman (7 Peters, 

« 

51, 85). It was held that a copy of a public document furnished 
by an officer whose duty it is to keep the original, may be read in 
evidence." 

And the court entered an order setting aside the 
subpoena, and also a similar subpoena issued to the in- 
spector general. 

I presume there will be no difference of opinion 
upon the main proposition that the contents of any doc- 
ument, book or record on file or deposit in the office of 
the secretary of state may be proved by a duly certified 
copy thereof. But it may be insisted that in certain 
cases, an inspection of the original is necessary. In 
such cases it must be admitted that no rule could be 
adopted which would permit the original to be taken 
from the office, marked as an exhibit in a case and made 
a part of the record therein. The question then arises 
how can such an examination of the original documents 
be had? Such question is easily answered by referring 
to the practice of the supreme court in such cases. 
Whenever an inspection is deemed necessary of any of 
the documents or files in the office of the secretary of 
state, the judges of the court go to the office and make 
such examination; and I can see no good reason why 
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the same practice may not be resorted to by the judges 
of the district 'court, or what would answer the same 
purpose, the examination could be made by a witness, 
and the result proved by his parole testimony, or the 
court may appoint some one specially to make such ex- 
amination. 

There are three ways in which the contents of a 
public document may be proved, first, examination of 
the original, if it can be produced; second, by a cer- 
tified copy of the original; third, by the parole testi- 
mony of a witness who has made an examination of said 
record. 

Parkhan vs. Crocker, 77 Missouri, 562. 

Every attorney who is competent to practice law 
knows that he may resort to any one of these methods, 
and consequently knows that it is unnecessary to with- 
draw the original files from the ofiice where they be- 
long, except when the officer is willing to bring the 
originals into court. If the district court of Arapahoe 
county has a right to require the secretary of state to 
produce the files and records of his office in the district 
court, then the county court and every justice of the 
peace has the same right, and if the courts of Arapahoe 
county have this right, then every district court and 
county court and justice of the peace in the state of 
Colorado would have an equal right to command the 
presence of the secretary of state with any or all the 
files or records of his office at any time they might see 
fit to make such an order. And at the same time an 
order of that kind might be made by the district court 
in Trinidad, a similar order might issue in Durango, in 
Grand Junction, in Fort Collins and in Julesburg. 

To concede a doctrine like this, is to practically 
concede the proposition that the office of the secretary 
of state must be placed on wheels and removed to any 
of the remote portions of the state *at any time when 
any justice of the peace or any other court might see 
'fit to make such an order. Such a rule would be against 
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public policy, and can not be sustained either in the 
light of the authorities or in view of the exigencies of 
the public service. In my judgment, the documents on 
file and the records on deposit in the office of the secre- 
tary of state, as well as all other public offices in the 
state, are required by law to be kept in such offices, and 
no court has the power to command their removal there- 
from, and the secretary of state should decline to obey 
any such order. 

The question may arise whether or not there is 
likely to be a conflict, of authority between the judicial 
and executive departments of government by reason of 
the announcement of a rule like this, and what condi- 
tion the honorable secretary of state might find himself 
in, in case he should refuse to obey a subpoena duces 
tecum, and the court issuing it should cite him for con- 
tempt. I hesitate to believe that any such situation will 
ever arise, as I feel convinced that any judge upon ex- 
amination of the subject will come to the conclusion 
that he has no authority over the secretary in the prem- 
ises, but in case such a contingency should arise, there 
is no doubt whatever in my mind that your Excellency, 
as the chief executive officer of the state, has full power 
to protect all subordinate executive officers in the dis- 
charge of their several executive functions, or a dis- 
charge could undoubtedly be secured by habeas corpus 
proceedings in the supreme court. 

Very truly yours, 

B. L. CARR, 

Attorney General. 



ATTORNEY GENERAL OF COLORADO. 67 

IN RE 

OSCAR HAKE, INSANE PAUPER FROM ANOTHER 

STATE. 



Contract with other states for keeping. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, March 29, 1898. 

HON. ALVA ADAMS, 
Governor: 

Sir — I transmit herewith two copies of the contract 
prepared in accordance with the conversation had be- 
tween us and Mr. Gunther with reference to the case of 
Oscar Hake, for your signature. Mr. Gunther was pres- 
ent when I dictated the contract, and agreed to every- 
thing therein, except as to the matter of monthly pay- 
ments. He thinks you stated that the bill for expense 
should be permitted to accumulate until the termination 
of the litigation. I told him I did not so understand 
the conversation, and I think you should insist upon the 
payments as set forth in the contract. This will be a 
strong incentive for them to push the matter to a final 
conclusion, and without it I fear we might find ourselves 
at the termination of the litigation with a man on our 
hands and no good way to collect the amount due. You 
know the old maxim, "A bird in the hand is worth two 
in the bush." 

This is more a matter of comity than of contract, 
for as I said to you, I do not think you can hind the state 
of Colorado, nor he the state of Wisconsin. 

Respectfully, 

B. L. CARR, 

Attorney General. 
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... 

IN RE 

MAINTENANCE AND SUPPORT OF PENAL 

INSTITUTIONS. 



Officers shall not contract indebtedness in excess of appro- 
priation. 

Governor may authorize such excess indebtedness. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, June 10, 1898. 

HON. ALVA ADAMS, 
Governor: 

Dear Sir — In compliance with your verbal request 
of this morning I have examined the law with reference 
to the maintenance and support of the State Penitentiary 
and State Reformatory, and its application to the deficit 
in the appropriation made by the last legislature for the 
support of said institutions. 

From your statements and those of the auditor and 
the managers of said institutions it appears that there 
will be a probable deficit of about thirty thousand dol- 
lars in the funds available for the support of the State 
Penitentiary and about twenty thousand dollars in the 
appropriations made for the support of the State Re- 
formatory, and you have asked my opinion as to what 
can be done to meet the situation. 

Section 4112, of Mills' Annotated Statutes, provides 
as follows: 

"The various officers designated by law to control, 
and direct, the fiscal affairs of the several state institu- 
tions, shall not within any year contract any indebted- 
ness in excess of the amount named in any appropria- 
tion made for the support of any state institution, dur- 
ing the time; provided that in case of emergencies the 
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governor may authorize the contraction of such indebt- 
edness as in his judgment is absolutely necessary for 
the maintenance and support of the institution, until 
such time as the general assembly shall meet." 

Section 4115 makes it a misdemeanor, punishable 
by fine, for any officer to violate the section above 
quoted. 

I can see but two possible ways to meet the present 
situation : 

The first is, for you, as governor, to enter an execu- 
tive order declaring that an emergency exists and au- 
thorizing the contraction of such indebtedness as in your 
judgment shall be absolutely necessary, and authorizing 
the managers of said institutions to contract indebted- 
ness within the limit named in said executive order. 
Upon the entry of such order the managers of the institu- 
tions named can issue vouchers to be approved in the 
ordinary way, and also to be approved by yourself as 
governor, which vouchers can undoubtedly be negotiated 
or taken by the persons furnishing labor or supplies. 

Second — To close the institutions, discharge the em- 
ployes and turn the inmates out upon the world. It is 
for yourself in the exercise of your official discretion to 
determine which method you will pursue. 

Very respectfully yours, 

B. L. CARR, 

Attorney General. 
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IN RE 

INVESTIGATION OF STATE INSTITUTIONS BY 
BOARD OF CHARITIES AND CORRECTIONS. 



Right of said board to hold executive sessions upheld. 

Superintendent of institution can not claim right to hear 
and cross examine witnesses. 

Should charges be preferred against an officer, he would be 
entitled to "meet the witnesses face to face." 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, November 18, 1898. 

TO HIS EXCELLENCY, 

ALVA ADAMS, 

Governor of Colorado, Denver, Colorado: 

Dear Sir — I am in receipt of a communication dated 
November 15, 1898, from Dr. P. R. Tliombs, addressed to 
your excellency and transmitted to me by the state board 
of charities and corrections. 

In the communication Dr. Thombs states that some 
of the witnesses who testified before the board gave tes- 
timony effecting him that is absolutely untrue; that he 
knew nothing of this testimony when called before the 
board to testify and had no opportunity to contradict 
the witnesses by evidence which he could have produced ; 
that he was not permitted to be present during the in- 
vestigation and is in total ignorance of the character of 
the statements and accusations made against him by 
some of the witnesses; that he does not consider the 
action of the board at all fair to him and claims the 
right to meet his accusers face to face and hear their 
statements so that he can meet the same if untrue; and 
he demands that the witnesses be reexamined in his 
presence so that he can hear and know what is said; and 
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he asks that your excellency see that he has fair treat- 
ment in this matter. 

In a communication from the board I am asked to 
answer this question: 

"Whether, under the statute regulating such investigations 
the superintendent of the institution investigated, has a legal 
right to be present in person or by attorney and participate in 
the examination of witnesses called before the board." 

The statute creating the board and defining its 
powers is found in the Session Laws of 1891, at pages 325, 
326 and 327, and section 2 of said act contains the fol- 
lowing provisions with reference to the board: 

'*It shall have the power to investigate the whole system 
of public charities and correctional institutions, to exanflne into 
the condition and management of all prisons, jails, reformatories, 
reform and industrial schools, hospitals, infirmaries, orphanages, 
public and private retreats and asylums for the insane, and any, 
or all institutions which derive their support, wholly or in part, 
from the state, county and municipal appropriations, and the 
officers of the various institutions named herein, shall, without 
unnecessary delay, when so requested, in writing, furnish to 
the board such information, statistical or otherwise, as may be 
demanded. The board may prescribe such forms as it may deem 
necessary to secure uniformity and accuracy in the statements 
made by the several institutions reporting. ♦ ♦ ♦ ♦ ♦ The 
board in its discretion, or upon the official request of the gov- 
ernor or of the general assembly, may at any time, make an in- 
vestigation by the whole board or by a committee thereof, of 
the conditions and management of any of the institutions under 
its charge, and the board, or the committee mailing such inves- 
tigation, shall have the power to send for persons and papers, 
and to administer oaths and affirmations; a full report of such 
investigation, including the testimony, shall be made to the 
governor and by him transmitted, with his suggestions, to the 
general assembly." 

An examination of the record of the board shows 
that on September 29, 1898, there was a special meeting 
of the board held for the purpose of considering matters 
in relation to the state institutions visited by the board 
during the preceding week. The record shows that, "at 
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said meeting the subject of the care of the insane was 
taken up. Doctor P. R. Thombs, superintendent, and 
Doctor J. T. Eskridge, president of the board of commis- 
sioners for the insane, were present." That after con- 
sidering the financial situation and estimated needs of 
the institution the record shows the following action: 
"Doctor P. R. Thombs made a formal request that the 
affairs of the asylum be examined by the state board of 
charities and corrections at some time previous to the 
meeting of the legislature. Doctor J. T. Eskridge earn- 
estly seconded this request, stating that it would be for 
the best interests of the institution to have the people 
know all matters relating to the administration of that 
institution. 

"l5^pon motion by Mr. Appel, seconded by Governor 
Adams, a special committee, consisting of Chancellor 
McDowell, Mrs. Piatt, Mr. Devine and the secretary, was 
named to proceed forthwith with the investigation and 
to report to the said board at its next regular meeting." 

From this record it appears that the investigation 
now going on w^as commenced at the special request of 
Doctor Thombs, superintendent, and Doctor J. T. Esk- 
ridge, one of the trustees of that institution. It appears 
that the committee appointed has power to investigate 
the affairs of the institution; it does not appear that either 
Doctor Thombs, Doctor Eskridge, or any other officer of 
that institution, is charged with any offense, either of 
malfeasance or misfeasance, or any violation of the law 
or official duties. 

The main purpose of the law establishing the board 
of charities and corrections and defining its duties is to 
enable the chief executive of the state and the legisla- 
tive assembly to have before them full and accurate 
information concerning the administration of the affairs 
of the several institutions named in the act. In order 
that such full and accurate information may be obtained 
it is necessarj^ that all witnesses brought before the 
board, shall be absolutely free and uninfluenced in the 
testimony that they shall give, and to this end it is le 
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gitimate and proper for the bosLrd, in its discretion, to 
hold executive sessions and examine witnesses therein, 
so that such witnesses may be entirely unrestrained in 
the testimony they shall give concerning any person or 
oflScer connected with the management of such institu- 
tion. 

An investigation of this character is something in 
the nature of an inquiry before a grand jury. A defend- 
ant in a criminal case has no right to appear before the 
grand jury either in person or by counsel, but the in- 
quiry is instituted for the purpose of determining 
whether or not charges should be preferred against him, 
upon which he may afterwards be tried before a petit 
jury where his constitutional right to appear and meet 
the witnesses face to face is fully secured. At the pres- 
ent time neither Doctor Thombs nor any other oflScer 
of the insane asylum stands charged with any offense; 
the affairs of the asylum are under investigation, and if, 
in such investigation, it shall appear that any of its 
officers have been guilty of conduct that demands fur- 
ther investigation, the report of the board may be made 
the basis of charges against such oflScer, either before 
your excellency or the legislature, or a committee 
thereof, and upon the trial of such charges the defendant 
will be entitled to appear in person and by attorney, meet 
the witnesses face to face, cross examine them and in- 
troduce witnesses on his own behalf, but at the present 
time I fail to see that Doctor Thombs is being deprived 
of any constitutional right or that the board of charities 
and. corrections is perpetrating any injustice upon him 
by its present method of investigation, or that he can 
demand "that the witnesses be reexamined in his pres- 



ence." 



Very respectfully yours, 

B. L. CARR, 

Attorney General. 
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IN RE 

EMPLOYEES STATE SENATE. 



Number and compensation. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, February 15, 1897. 

HON. J. L. BRUSH, 

Lieutenant Governor, Senate Chamber, Denver, 
Colorado : 

Dear Sir — I am in receipt of your favor of the twelfth 
inst., in which you state that you have received a de- 
mand from some of the employees of the senate who have 
as yet received no pay for their services. That said em- 
ployes were appointed under an act entitled 

"An act to amend sections 1 and 2 of an act entitled *An 
act to amend general sections 1579 and 1580, and to repeal gen- 
eral section 1582 of the General Statutes of the state of Colo- 
rado; approved January 31, 1891.' Approved February 6, 1895." 

The said employ(§s were legally elected by the sen- 
ate, properly sworn in, and hkve since performed their 
several duties and are still performing them, but upon 
presenting the first vouchers the auditor believed he had 
found an error in the passage of the bill which author- 
ized the employment of the same. That the matter ^as 
referred to the judiciary committee, who reported that 
in their opinion the law was not legally passed, and 
recommended that the vouchers already issued be with- 
drawn. That later a resolution discharging the said em- 
ployes was introduced, and upon yea and nay vote, failed 
to pass the senate, the vote being about twenty to eleven. 

A copy of the report of the judiciary committee, in- 
closed in vour letter, sustains the statements contained 
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in the letter, but it does not appear whether the said 
report was adopted by the senate or not. The action of 
the senate in refusing to discharge the said employes, 
however, would indicate that a majority of the senate 
were not in harmony with the views of the judiciary 
committee. 

I am also in receipt of a letter from the Hon. Edwin 
W. Hurlbut, speaker of the house of representatives, of 
the same date, whereby it appears that practically the 
same state of affairs exists in the house of representa- 
tives, with the difference that no action has been taken 
whatever by the house, either through a committee or in 
any other manner. The same questions are propounded 
in both letters as follows: 

First. Shall we issue tlie voucliers? 

Second. Tlie employes having been legally elected and sworn 
in and in the performance of their several duties, are thev 
entitled to their pay, although there might be a question as to 
the constitutionality of the act that authorized the employment 
of the same? 

There is nothing in your letter which demands that 
I shall enter upon any discussion of the particular ob- 
jection made by the auditor to the payment of these 
claims. I am only required to pass upon the hypothesis 
stated in your letter, and upon that statement I have 
no hesitation in saying that '^the mere question of the 
constitutionality of an act" would not justify any public 
officer in disregarding its provisions. 

The matter of declaring legislative acts unconstitu- 
tional is one which the courts approach with great re- 
luctance, and legislative acts will not be declared un- 
constitutional unless they are shown to be so "beyond a 
reasonable doubt." The mere question of the constitu- 
tionality of the act under consideration, therefore, would 
not justify you in refusing to issue the vouchers. Had 
there been a judicial, or possibly a legislative, deter- 
mination that the act is unconstitutional, then the situa- 
tion would be different. So far as I am informed there 
has been no such judicial determination, and the report 
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of a committee in one branch of the general assembly, 
not concurred in by the majority of that branch, can 
not be held to have approached the dignity of a legisla- 
tive determination. 

In the face of a jjiidicial determination declaring the 
act void, you would not be justified in issuing the vouch- 
ers; the auditor would not be justified in issuing war- 
rants, nor the treasurer in paying them even if issued; 
but, in the absence of such judicial determination, the 
presumption is that the act is valid, and there are many 
authorities holding that officers holding their positions 
under and by virtue of acts subsequently declared un- 
constitutional are entitled to the status of defacto offi- 
cers, whose acts are valid, and that the payment of pub- 
lic money by disbursing officers under the provisions of 
the acts supposed to be constitutional, but subsequently 
declared otherwise, is a defense to an action for the re- 
covery of such money. 

If this were not the rule the judgments of our courts 
might be impeached by the discovery of some defect in 
the record of the passage of laws creating courts or pro- 
viding for the election of judges; disbursing officers 
and their bondsmen might be reduced to bankruptcy 
after honestly disbursing public funds; public officers 
would be liable to suits for and recoveries for the amount 
of salaries honestly earned, all because, perhaps, some 
clerk of the legislative body had carelessly failed ta rec- 
ord the ayes and noes on the final passage of some bill 
or thfe agreement on the report of a conference com- 
mittee. 

You state in your letter that it has been discovered, 
and is believed that there was error in the passage of 
the bill which authorizes the employment of the em- 
ployes mentioned. This may be true, and yet there is 
good authority for holding that a bill, notwithstanding 
such error, would still be effective for certain purposes. 
If the bill were not passed in conformity with the con- 
stitutional requirements it would be held inoperative 
after it is declared unconstitutional. Our Constitution 
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provides that "The general assembly shall prescribe the 
number, duties and compensation of the oflScers and em- 
ployes of each house and no payment shall be made from 
the state treasury to any person except to an acting 
oflScer or employ^ elected or appointed pursuant to law.^^ 

Concede for the sake of argument that this bill was 
not properly passed, can those employes who were ap- 
pointed pursuant to its provisions and in good faith, per- 
forming their duties under it, be held to have been ap- 
pointed "pursuant to law?" 

Under the rule laid down by the supreme court of 
California they may so be held; the word "law" in the 
Constitution of that state being held to mean not abso- 
lutely unimpeachable law but something having the form 
and force of law. 

Wilbur vs. Dunn, 72 California, 462. 

If the appointment of these employes be held to be 
made pursuant to law, can they receive compensation for 
their services under the provisions of that act after it is 
ascertained to be unconstitutional? 

Jt would seem that this question must be resolved 
in the negative, but having been appointed pursuant to 
law, is it in the power of the legislature to provide for 
their payment after? 

Our Constitution provides that 

"No bill shall be passed ♦♦♦♦♦♦♦♦ providing 
for the payment of any clalin against the state without previous 
authority of law." 

The word "law" in this section must be held to have 
the same definition that the same word has in the other 
section, and under the rule in the California case cited, 
should the legislature make an appropriation for the 
payment of these claims, it would be held to have been 
made with previous authority of law, and it would then 
be your duty to issue the vouchers, of the auditor to draw 
warrants upon them and of the treasurer to pay them. 
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It may be contended that this conclusion is contrary 
to that arrived at by the supreme court of this state in 
the case of The People vs. Spruance, 8 Colorado, 307, 
but there is this difference: In the Spruance case the 
legislature had increased the compensation of certain 
employes by resolution of each body separately, after 
the services had been performed, and without any form 
of law previously enacted. The court held that a resolu- 
tion of one branch of the legislature was not a law and 
it can hardly be contended that it is in the form of a 
law. In the case stated by you the law was sought to be 
enacted in due form, but after the employes had been 
appointed and entered upon the discharge of their du- 
ties, an error is discovered in the passage of the said law. 

Under a similar condition the supreme court of Con- 
necticut have said: 

"Every law of the legislature, however repugnant to the Con- 
stitution, has not only the appearance and semblance of au- 
thority, but the force of law. It can not be questioned at the 
bar of private judgment and if thought unconstitutional re- 
sisted, but must be received and obeyed as to all intents and 
purposes law, until questioned in and set aside by the courts. 
This principle is essential to the very existence of order In so- 
ciety." 

State vs. Carroll, 38 Connecticut, 472. 

In the state of Texas the supreme court has held to 
a similar doctrine, using the following language: 

**It is therefore deemed advisable for every good citizen to 
obey whatever may be designated by the law-making power as 
law until the same shall have been passed upon by the courts 
of the country in a legitimate and proper manner. If this then 
is the duty of a citizen, and he obeys or submits to whatever 
has received legislative sanction as law, then he shall be pro- 
tected in his obedience, or at least, shall not be deemed guilty 
of laches and his rights sacrificed to those who are ready to 
usurp the province of the judiciary and declare themselves, what 
is and what is not law." 

Sessims vs. Botts, 34 Texas, 335. 
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The .doctrine that an unconstitutional act will have 
the effect to invest in the officer appointed under it the 
status of a defacto officer, whose acts are valid, and that 
claims accruing under such unconstitutional act will be 
held to be valid claims, after the same have been al- 
lowed by subsequent acts of the legislature and appro- 
priations made to pay them, has been announced in the 
following states: California, Nevada, Texas, Illinois, 
Pennsylvania, Ohio, New York, Connecticut, Missouri, 
and Minnesota. 

A careful examination of the reports of the supreme 
court of this state has failed to reveal to me any rule 
to govern the case, but there is one case which indicates 
that the court of appeals would sustain subsequent legis- 
lation in the nature of relief bills for the payment of 
claims of the character under consideration. 

The case of Henderson vs. Lithographing Co., 2 
Colorado Court of Appeals, 258, was a case involving 
certains claims held by the said court to be unconstitu- 
tional, and the court refused to issue a mandatory order 
providing for the payment of said claims, using the fol- 
lowing language : 

"The failure to pay the debt undoubtedly works a hardship 
upon the claimant. It accepted the contract in good faith with 
no doubt as to its validity; performed its part; no question 
is raised as to price, * * * tliat it should be paid goes without 
saying, but public officials are bound by inexorable law in re- 
gard to disbursement of public money and are properly made 
responsible for all disbursements and should be protected. Fur- 
ther legislation seems to he needed to provide for the payment of 
this deUr 

Thereby clearly indicating that in the opinion of this 
court the payment of claims of this character would be 
valid if provided for by subsequent legislation. 

The position that the supreme court of this state 
would take upon this proposition can not be known un- 
til a case is brought before the court for determination, 
and it is probable that such a case can not be brought 
to the attention of the court in case you should refuse 



r 



80 BIENNIAL REPORT 

to issue the vouchers, as the court would probably de- 
cline to issue a writ of mandamus against any oflScer of 
the legislative department. On the other hand, should 
the general assembly enact a law for the relief of these 
employes or provide in an appropriation bill for their 
payment, the court would not hesitate to issue its writ 
against the auditor in case he should decline to draw 
warrants in payment of the claims, and in that event 
the matter could be determined by the highest judicial 
tribunal in the state. As I have indicated before, how- 
ever, the authorities seem to sustain the doctrine that 
such a legislative provision would protect the auditor in 
drawing his warrants and the treasurer in paying them 
even though the unconstitutionality of the act be con- 
ceded. 

I am aware that authorities may be found holding 
a different doctrine from that outlined in this letter. 
The dissenting opinion in the California case cited is a 
most vigorous exposition of the opposite view, but in all 
cases where there is doubt concerning the law it is ad- 
visable to lean toward the side which presents the 
stronger equities, and to hold that the state, acting 
through its legislative assembly, could employ officers 
and servants to perform its work, and after labor and 
services are performed absolutely escape payment there- 
for through a defect in the passage of a law, would be 
inequitable in the extreme. The supreme court of Min- 
nesota, in a case involving the same principle, have re- 
fused to permit a court of equity to be used foe such a 
purpose. 

Farmer vs. St. Paul, 67 Northwestern Re- 
ports, 990. 

I shall decline to believe that the courts of this 
state will hold that the citizen may be entrapped in this 
manner, until a contrary decision enforces the belief 
upon me. 

If you agree with me in the views herein expressed, 
your duty in the premises will be clear. You will issue 
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the vouchers and at least put the employes mentioned 
in position to have their rights determined either by the 
proper executive oflScers, or in ease of their refusal then 
by the courts. 

Respectfully, 

B. L. CARR, 

iVttorney General. 



IN RE 

POWERS OF SECRETARY OF STATE IN DETER- 
MINING CONTROVERSIES BETWEEN POLIT- 
ICAL PARTIES CLAIMING SAME EMBLEM, 
ETC. 



Decide all questions, whetlier of form or substance. 
Decisions on matters of form final. 



I 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, October 6, 1897. 

HON. C. H. S. WHIPPLE, 

Secretary of State, Denver, Colorado: 

Dear Sir — On yesterday you asked my opinion con- 
cerning your powers in the matter of deciding contro- 
versies between two political parties or factions claim- 
ing the same name. My attention at that time was called 
to the case of the People, etc., vs. The District Court, 
etc., found in 18 Colorado, at page 26, and upon the au- 
thority of that opinion I advised you that ypu had no 
jurisdiction in the premises, and that it was your duty 
to certify to both nominations notwithstanding they 
appeared under the same party name. 

My attention has since been called to the case of 
The People ex rel. McGaffey vs. The District Court of 
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Arapahoe County, in 46 Pacific Eeporter, 681. In this 
case the court reviews the former opinion, and in the 
light of subsequent legislation holds that it is the duty 
of the secretary of state in cases of this character to 
determine all matters in controversy in the first in- 
stance subject to the review of the courts. Under the 
amendment to the election laws in 1897 it is made your 
duty in such cases to decide all questions whether of 
form or substance, and your decision upon matters of 
form is final. Upon matters of substance your decision 
may be reviewed by the courts having jurisdiction, and 
the supreme court, in the exercise of its discretion, may 
review any such judicial proceeding in a summary way. 
I therefore feel constrained to withdraw my former 
opinion of yesterday, and to advise you in accordance 
with the statutes and more recent decisions of the su- 
preme court, that where two or more certificates of nom- 
ination are filed in your oflSce, which claim the same 
name and emblem, it is your duty to determine in the 
first instance which of said sets of nominations is en- 
titled to the name and emblem in dispute, and unless 
directed otherwise by Some court having jurisdiction, 
to certify said nominations in accordance with your own 
decision. 

Very respectfully yours, 

B. L. CAKR, 

Attorney General. 
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IN RE 

SALARY OF OLNEY NEWELL, STATE SUPERIN- 
TENDENT OF IMMIGRATION. 



Superintendent of immigration, continuing appropriation. 



State of Colorado, 
Attorney General's OflSce, 
Denver, Colorado, January 14, 1897. 

HON. JOHN W. LOWELL, 

State Auditor, Denver, Colorado: 

Dear Sir — I am in receipt of your favor of this date 
in re salary of Olney Newell, as state superintendent of 
immigration, from December 10, 1896, to January 12, 
1897, inclusive, and note your inquiry as to whether the 
act creating the oflSce of state superintendent of immi- 
gration and fixing his salary, constitute a continuing 
appropriation. 

The act creating a bureau of immigration and statis- 
tics was passed in 1889. Section 2 of said act provides 
that, 

*'The governor shall appoint, by and with the advice and con- 
sent of the senate, on or before the first day of April, 1889. th« 
chief officer of said bureau, who shall be well versed in the 
' collection of statistics and matter pertaining thereto, and be 

I known and styled 'State Superintendent of Immigration,* and 

\ said superintendent shall hold his oflSce for the term of two 

years from the date of his appointment, and until his successor 
is appointed and duly qualified, and shall receive a salary of 
three thousand tiollars per annum, and reasonable traveling ex- 
penses, not exceeding, however, five hundred dollars in any one 
I year, payable monthly." 

Session Laws of 1889, page 189, section 2. 
1 Mills' Annotated Statutes, section 2148. 
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t am of the opinion that the act creating the office 
of state superintendent of immigration and fixing his 
salary, constitutes a continuing appropriation and no 
further legislative sanction is necessary to authorize 
the proper officers to pay the same. 

People ex rel. Hegwer vs. Goodykoontz, 45 
Pacific Reporter, 414. 

Report of Attorney General of Colorado, 
1895 and 1896, pages 144 and 152. 

Opinion of this office to Hon. C. C. Parks, 
state auditor, in re Continuing Appro- 
priations, December 17, 1896. 

Very respectfully, 

B. L. CARR, 

Attorney General, 

By CALVIN E. REED, 

Assistant. 



IN RE 

COMPENSATION STATE BOARD OF HORTICUL 

TURE. 



BUI for payment not constitutionally passed. 
Continuing appropriations. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, January 18, 1897. 

HON. JOHN W. LOWELL, 

Auditor of State, Denver, Colorado: 

Dear Sir — I have carefully read your letter of the 
sixteenth instant, in which you set forth your views 
concerning the status of the state board of horticulture. 
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known in its passage through the ninth general assem- 
bly as House Bill No. 224. I have also carefully exam- 
ined the printed journals of the senate and the house 
so far as they relate to the action of said general assem- 
bly on said bill. 

As you set forth in your letter, the bill was passed 
by the house in identically the same form in which it 
appears in the published statutes, and a comparison of 
said publication with the enrolled bill on file in the 
office of the secretary of state shows that the publica- 
tion was correct. 

By an examination of the journals it conclusively 
appears that the senate refused to pass the bill in that 
form, and that after amending it in several important 
particulars, it was returned to the house, and the house 
refused to concur in the senate amendments, and a con- 
ference committee was appointed, consisting of two 
members of the senate and three from the house; that 
said conference committee agreed upon certain essen- 
tially important amendments, and that the house and 
senate, each by a yea and nay vote, adopted the report 
of the conference committee. This report appears in 
both journals identically the same. 

It is true the house journal shows that the commit- 
tee on enrollment reported the bill correctly enrolled, 
and the speaker of the house signed the enrolled bill 
in the presence of the house and the president of the 
senate signed it in the presence of the senate, but it also 
appears that the final vote of both houses was taken 
upon the bill as amended, and the amendments agreed 
upon fail to appear in the enrolled bill. Hence we can 
only presume that the committee on enrollment made a 
mistake and caused the bill to be enrolled as it orig- 
inally passed the house instead of the bill as agreed 
upon by the conference committee and adopted by yea 
and nay vote of both houses. 

The supreme court of this state in "/ri re Roberts, 
5 Colorado, 585, say: 
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'First. That the printed statutes published by authority and 
the enrolled bills duly authenticated and on file with the proper 
custodian, are prima facie evidence of what the law is but not 
conclusive. 

"Second. Whenever a question arises of the existence of a 
statute, or of its precise terms, or its constitutional enactment, 
the court may resort to the legislative journals as proper sources 
of information as evidence, the value of which the court is to 
determine." 

The court in the same case, also quoting from the 
case of "Board of Supervisors vs. Keenan, say: 

"When journals are kept so loosely as these seem to be, the 
court will endeavor to sustain a law, if its constitutional passage 
can be spelled out of them.*' 

The journals in this instance, particularly the house 
journal, are defective in that the several entries are not 
made in chronological order, but there is no difficulty 
whatever in ascertaining what the action of the two 
bodies was, and I can not find it possible to "spell out" 
the 'constitutional passage of this bill. It appears that 
the enrolled bill which was signed by the presiding offi- 
cers of both houses and by the governor, never received 
the assent of both houses, and the bill which did re- 
ceive the assent of both houses, never was enrolled and 
signed by the presiding officers or governor, hence nei- 
ther of the bills became a law. 

I regret exceedingly that I am compelled to agree 
with you in finding that the state board of horticulture, 
as organized under the act in question, has no legal 
status. I regret it for the reason that the board is an 
important factor, promoting an important industry in 
this state, and its members and officers have been in the 
performance of their duties earnestly and conscientiously 
and for the past two years have received no compensa- 
tion for their services. I desire, however, to call your 
attention to the fact that this board is the legitimate 
successor to the "bureau of horticulture" provided for 
in the act of 1883, which act was said to be repealed by 
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the act under consideration. That this act for 1893, be- 
ing ascertained to be invalid for the reasons before 
stated, the repealing clause is also invalid and the act 
of March 8, 1883, establishing a "Bureau of Horticul- 
ture," is in full force. That that act provided for an 
annual appropriation of one thousand dollars payable 
out of any moneys not otherwise appropriated. That 
the same is a continuing appropriation under the rule 
established in the Hegwer case and is available for the 
purposes mentioned in the act of 1883. 

If, as a matter of fact, the state board of horticul- 
ture, during the past two years have been performing 
the work designated in the act of 1883, I can see no rea- 
son why, at the present writing, said board may not be 
considered the "Bureau of Horticulture" and avail 
themselves of the appropriation in the act of 1883, 
thereby enabling them to make some compensation to 
the oflBcers and members for the services they have per- 
formed. 

I have not yet examined the records of the board 
nor of the bureau of horticulture to ascertain whether 
or not this suggestion is worthy of consideration, but 
I call your attention to it hoping that by this means 
some assistance may be rendered to this defacto board 
of horticulture in its present unfortunate condition. 

Very truly yours, 

B. L. CARE, 

Attorney General. 
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IN RE 

SALARY AND PER DIEM COMMISSIONER OF IM 
MIGRATION, ARCHIE C. FISK. 



Right to compensation if services were performed. 
Continuing appropriations. 



State of Colorado, 
Attorney General's OflBce, 
Denver, Colorado, April 22, 1897. 

HON. JOHN W. LOWELL, 

Auditor of State, Capitol Building, Denver. 
Colo. : 

Dear Sir — I am in receipt of your communication of 
yesterday in which you inclose vouchers of Mr. Archie 
C. Fisk, for services rendered as "Commissioner of Immi- 
gration and Statistics," etc., covering a period of time 
from March 1, 1804, to April 10, 1895, thirteen months, 
at $250 per month, f 8,250; services of one clerk from 
March 10, 1894, to April 10, 1895, at $50 per month, 
thirteen months, $650; traveling expenses amounting to 
$21; also, for salary for a part of the month ending «Tan- 
uary 27, 1894, being from January 9 to Januarj'^ 27, and 
clerk hire for that length of time amounting to $180 — 
total amount, $4,091. 

I note vour statement as follows: 

"I find that he was duly appointed to the office on March 13, 
1894, and filed his oath and bond of office on March 17, 1894. 
Also it appears from the evidence before me that the ninth and 
tenth general assemblies failed to make appropriation for the 
salary and expenses of the office but that he performed such 
services as could be consistently expected under the circum- 
stances. There were no surplus revenues for the year 1894 but 
there was a surplus in the calendar year 1895." 
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I also note the statement that in your opinion, 

"His salary comes under the classification which is termed 
continuing appropriations and is a preferred claim aj?aiust the 
revenues of the year 1895 for the amount of his services during 
that year, to wit, $1,083.33." 

I also note that in consideration of the fact that 
there are no available funds out of which the claim can 
be paid for any other year, he has consented to accept the 
sum of $1,083.33 "in full settlement of his whole claim 
against the state." 

This matter was presented to me several days ago 
by Judge Rising, Mr. Fisk's attorney, and I examined 
the matter carefully. Judge Rising presented to me an 
opinion signed by the Hon. Attorney General Engley, 
dated April 17, 1894, given to Mr. Fisk about the time 
he took that office, from which I quote as follows: 

•*The appropriations made for the payment of your salary 
by the act of 1889 (page 189, section 2) Mills' Annotated Stat- 
utes, 2148, is a continuing appropriation. Your salary is part 
of the expenses incident to the executive department of the 
state, and it ranks as one of the first and preferred claims against 
the revenue of the state if not controlled by other enactment." 

I had heard it stated that at the time of Mr. Fisk's 
appointment by the governor, it was agreed between 
them that he should serve without compensation, and in 
order to satisfy myself upon this matter I addressed a 
communication to ex-Governor Waite, in response to 
which I received a letter from which I quote as follows : 

"I had the impression at that time that there were no funds 
in the state tc^asury to apply to the salary of the immigration 
commissioner and so stated to Mr. Fisk before the appointment 
was made. Mr. Fisk however was desirous of receiving the ap- 
pointment which he claimed would be beneficial to him in his 
business without regard to the salary attached to the office. Af- 
ter the appointment was made he was assigned to a room by 
the secretary of state and took possession and opened an office 
as "Commissioner of Immigration." My recollection is that I 
visited him once at that office. He informed me that he had 
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discovered some money in the state treasury that was properly 
applicable to his salary and I think he obtained it. The rec- 
ords of the state treasurer will show. For how long a time he 
kept the state Immigration office open I do not know. My 
opinion is that the office was not kept open very long but I am 
not positive. 

••Whether or not Mr. Fisk made report to me I do not recol- 
lect. If he did it is a matter of record and can easily be found. 
No direct understanding ever existed between Mr. Fisk and 
myself that he was to expect or receive any compensation for his 
services, but it was understood I think that the chances for 
remuneration or salary were not very promising and would de- 
pend upon the legislative appropriation, but there was no agree- 
ment about the matter. 

'•If he was legally appointed I do not see why he is not 
entitled to the lawful salary for the time that he performed 
the duties of that office. Respectfully yours, 

•♦DAVIS H. WAITE.'* 

I also addressed a communication to the Hon. F. M. 
Goodykoontz, requesting him to inform me as to the rea- 
sons which influenced him in refusing to issue certifi- 
cates of indebtedness, which I was informed he had done. 
In response to that communication I received a letter 
from him from which I quote as follows: 

••If there was any understanding that Fisk was to receive 
no compensation I knew nothing of it. I don't think Archie was 
looking for honor at that time nor at the present. He claimed 
certificates of indebtedness under an opinion of the honorable 
attorney general. At that time I refused to issue the certificates 
for the reason that they could only be issued in cases of emer- 
gency, etc., etc., which you are familiar with. Another reason 
for refusing to recognize him was because his nomination was 
not confirmed by the senate, as you will see by senate journal 
of the extra session page 118." 

Mr. Goodykoontz also kindly furnished me with a 
copy of the opinion of the attorney general, holding that 
the statute creating the office carried with it a continu- 
ing appropriation in accord with the decision of the su- 
preme court in the Hegwer case so there can be no con- 
troversy upon this proposition, consequently the failure 
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of the ninth and tenth general assemblies to make appro- 
priations for the payment of that salary will not bar him 
from a recovery against the state for the payment of 
services actuallv rendered. 

If you are satisfied that he actually performed serv- 
ices as commissioner of immigration, there can be no 
doubt whatever of his legal right to compensation for 
such services as provided by the statute of 1889. 

I have not examined the records to ascertain whether 
he filed a report in accordance with that statute. That 
is a matter for you to determine. If he did so it may be 
taken as additional evidence of his bona fides in the mat- 
ter. 

If after examining all the facts you are fully satisfied 
that he acted in good faith then there can be no question 
whatever of the advisability of accepting his proposition, 
paying him for the services rendered during the year 
1895 out of the excess revenues of that year, and taking 
a receipt in full which shall be an absolute quittance of 
all claims against the state. Should you decline to make 
such settlement and litigation should follow the result 
would be problematical, with the chances in favor of his 
recovery against the state for a much larger sum than 
he now proposes to receive as compensation in full. 
Under such circumstances it would simply be a business 
proposition as between him and the state precisely as 
it would be between two individuals under similar cir- 
cumstances. I return herewith the vouchers. 

B. L. CARR, 

Attorney General. 
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IN RE 
CONVICT LABOR AND PRODUCT THEREOF. 



Ten thousand dollars is an appropriation for the Peniten- 
tiary and comes in second class of priorities.. 

Proper to draw warrants on said appropriation for such 
purposes. 



State of Colorado, 
Attorney GeneraPs Office, 
Denver, Colorado, June 22, 1897. 

HON. JOHN W. LOWELL, 

Auditor of State, State Capitol, City: 

• 

Dear Sir — I am in receipt of your favor of June 21, 
enclosing two vouchers for the total sum of $234.25, 
drawn by the president of the board of penitentiary com- 
missioners and attested by the secretary, and also by 
the warden, and I note your inquiry whether or not the 
same can safely be paid out of the appropriation of ten 
thousand dollars contained in section 2 of an act con- 
cerning convict labor, approved April 28, 1897. 

The act referred to is an amendment to an act ap- 
proved April 2, 1887, entitled: 

**An act concerning convict labor and the product of convict 
labor." 

Section 1 of the original act made it unlawful for the 
state of Colorado or its officers to hire out persons con- 
fined as convicts in 

"Any penitentiary or prison, that is or may be established in 
the state of Colorado, for the confinement of persons convicted 
of misdemeanor or crimes of any description." 

The act of April 28, 1897, amends section 1 of the 
original act so as to read as follows: 
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"Section 1. That every able-bodied convict shall be put to, 
and kept at, the work most suitable to his or her capacity, and 
most advantageous to the people of the state of Colorado, and 
which may least conflict with the free labor of the said state, 
during his or her confinement; and the earnings of such con- 
vict, after deducting suflBcient thereof to pay and satisfy the 
cost of maintenance and retention, shall be given to the family 
of such convict, or dependents, if there be any, if there be none, 
the same accumulated shall be paid to such convict upon dis- 
charge from the penitentiary.*' 

The second section makes the appropriation of ten 
thousand dollars out of any moneys in the state treasury, 
not otherwise appropriated, for the purpose of carrying 
this act into operation and the payment of warrants 
drawn on account thereof. 

It will be observed that the first section, while in 
the first part of it, it speaks of "every able-bodied con- 
vict," in the last line it speaks of the time when such 
convicts shall be discharged from the "Penitentiary," 
and it is the evident purpose of the statute to provide 
for the employment of convicts in the Penitentiary and 
in no other place, and the ten thousand dollars is for 
the evident purpose of providing the necessary means 
whereby such convicts in the Penitentiary can be put to 
work in accordance with the provisions of the act. 

Another act, approved April 14, 1897, provides the 
order in which appropriations shall be payable in the 
event the revenue for any fiscal year shall be insuflScient 
to meet all the appropriations made for that year. This 
act provides that payment shall be made in the follow- 
ing order: 

"First. The ordinary expenses of the legislative, executive 
and judicial departments of the state government, and interest 
on any public debt, shall first be paid in full. 

"Second. Appropriations for all institutions, such as the pen- 
itentiary, insane asylum, industrial school and the like, wherein 
the inmates are confined involuntarily, shall next be paid." 

The act also provides for three other classes of pri 
orities, w^hicli need not be mentioned here. In my judg- 
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ment, there can be no doubt whatever that the ten thou- 
sand dollars apx>ropriated provided for in the act of 
April 28, 1897, is an appropriation for the Penitentiary, 
and comes in the second class of priorities as provided 
in the act of April 14, 1897. If, therefore, the revenues 
of the state will be suflBcient to pay the ordinary expenses 
of the legislative, executive and judicial departments of 
the state government, and interest on any public debt, 
and all appropriations for the Penitentiary, Insane Asy- 
lum and like institutions, including the ten thousand 
dollars, it will be perfectly safe for you to draw warrants 
in payment of the vouchers mentioned, and all vouchers 
of a like character not to exceed ten thousand dollars. 
I return the vouchers herewith. 

Respectfully yours, 

B. L. GARR, 

Attorney General. 



IN RE 

CLAIM OF R. C. BONNEY, ASSISTANT SECRETARY, 

STATE SENATE. 



Salary for extra session. 

Not entitled to extra compensation. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, July 30, 1897. 

HON. JOHN W. LOWELL, 

State Auditor, Capitol Building, City: 

Dear Sir — I am in receipt of your favor of the twen- 
ty-ninth inst., concerning a claim of R. C. Bonney, late 
assistant secretarv of the senate for th^ extra session, 
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i in whicli you state that lie claims the sum of $65 in ac- 

1 cordance with a voucher approved by the proper officers 

■, of the senate, being at the rate of $5 per day for thirteen 

days, said claim being made in accordance with the pro- 
visions of section 2 of the Laws of 1895, page 168, quoted 
in your letter as follows : 

"Provided, That the pay of aU officers and employes shaU 
cease and determine upon final adjournment of the legislature, 
except the pay of the secretary of the senate, the assistant sec- 
retary of the senate, clerk and assistant clerk of the house, who 
shall each be allowed pay for ten days after final adjournment, 
for completing the records of the proceeduigs of the session." 

I agree with you that the claim is purely technical 
and has no foundation in equity. I also agree with you 
in the following statement: 

**It is plain to my mind that it is not the meaning of the law, 
nor was it the intention of the general assembly that the offi- 
cers named should receive ten days' extra pay for 'completing 
the records' of a session of three days in which but one bill was 
considered and passed." 

Analyzing the statute and transposing its terms, you 
will see that the officers mentioned 

"Shall each be allowed pay for completing the records for ten 
days after final adjournment." 

In other words, these officers are to be allowed pay 
for completing the records, and if there be no records 
to complete, or if the records are so meager that they 
can be completed in one day, and only one day is actually 
necessary for their completion, then they should be al- 
lowed pay for services actually performed. To say that 
ten days' time were necessary for writing up the records 
of a three days' session, particularly when those records 
are made up in the manner and form in which the rec- 
ords of the last legislature were made, is too preposter- 
ous to be entitled to consideration. I do not believe that 
it was the proper intent of the statute to allow a man 
ten days' pay for sitting around and doing nothing, and 
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that is the only manner in which that amount of time 
could possibly have been occupied by the officers of the 
extra session after its adjournment. 

Very truly yours, 

B. L. CARR, 

Attorney General. 



IN RE 

CLAIMS OF WM. A. HAMILL FOR SALARY, ETC., 
AS RAILROAD COMMISSIONER. 



Prior lien upon revenues of 1892. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, July 30, 1897. 

HON. JOHN W. LOWELL, 

State Auditor, Denver, Colorado: 

Dear Sir — I am in receipt of your favor of the twen- 
ty-eighth inst., in which you state that demand has been 
made upon you for warrants in favor of William A. 
Hamill for balance due him as railroad commissioner, 
said claims being as follows : 

For services during the year 1891, $ 900.00. 
For services during the year 1892, $1800.00. 
For services during the year 1893, $1940.00. 

Also for the claims of Thomas H. Bates, secretary 
of said railroad commissioner, for salary during the 
years 1892 and 1893, |1,350, which claims are now in the 
shape of certificates of indebtedness issued in the years 
named. 
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! This matter was presented to me some time ago by 

s your predecessor, and in a communication to him upon 

* that subject I said that the officers mentioned were en- 

titled to their salaries at the time the services were ren- 
dered, and that the auditor should have issued warrants 
in place of these certificates. That the certificates, there- 
fore, could be considered as approved vouchers against 
I the state and the claims they represent paid in the order 

i of their precedence. In a- letter to the honorable state 

I treasurer on eJune 15, 1896, upon the same subject, I also 

I said: 

"As certificates they are all invalid but as representing valid 
claims against the. state they may be considered by the auditor, 
and if there be any funds available for their payment he must 
draw his warrants in the order in which the claims accrued 
and he can only draw his warrants as I said before, to the ex- 
! tent of the amount of available funds for those years." 

In a subsequent letter to the state auditor, in answer 
to his inquiry concerning the interest due upon said cer- 
tificates, I advised him that the certificates in question 
"were in a certain sense invalid, but they are at least 
evidence of the fact of an account stated between the 
holders and the state, and as such the holders thereof 
are equitably entitled to interest upon such account." 

I also advised the auditor that he could draw war- 
rants for only the amount of funds of the revenues of 
the fiscal years 1891 and 1892 now on hand. At that time 
the question of the manner of the transfer of certain 
funds belonging to the revenues of 1891 and 1892 and 
; the amount of such transfers was not involved and con- 

sequently was not considered; it now appears from the 
statements contained in your letter, which I have verified 
by an examination of the statutes, that the legislature 
contemplated the transfer of the funds of isbl and 1892 
to the legislative cash fund, to the extent only of the 
surplus revenues of those years, or, as said in one of 
the statutes referred to, the "excess revenues" of 
those years. These statutes would only authorize the 
auditor to transfer such revenues as might be remaining 
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after all valid claims agfainst such revenues accruing dur- 
ing these years had been paid, a»d it was the duty of 
the auditor to have retained in those revenues a sufficient 
amount to pay these claims in full. The supreme court 
at that time having never passed upon this question, 
and the audijtor not being informed as to the law, by 
mistake transferred the entire apparent surplus to the 
legislative cash fund, and subsequently transferred the 
balance to the revenues of the year 1894. 

I see by your letter that there is available of the 
revenue of the year 1894 the sum of |10,499.19, and not- 
withstanding the fact that it appears from your letter 
that the revenues of that year including this balance are 
already overdrawn, it is clear to my mind that the claims 
represented by these certificates are a prior lien upon 
the revenues of 1891 and 1892, wrongfully transferred to 
the revenues of 1894, and that it is now the duty of the 
auditor and treasurer to re-transfer from the revenues 
of 1894 to the revenues of 1891 and 1892 an amount suf- 
ficient to pay these claims with interest and then draw 
and pay warrants upon such fund for said amounts. 
The claim for services in the case of General Hamill for 
the year 1893, however, stands in a different situation. 
It seems that he holds a certificate for the sum of |1,940 
for services accruing during the year 1893. I am in- 
formed that his salary for the month of December, 1892, 
the same being a part of the fiscal year 1893, was paid 
by a cash warrant, and the certificate which he now^ 
holds for that year must be for services accruing from 
the first day of January, A. D. 1893, though I am at a 
loss to determine why the amount should be |1,940; as 
the law creating the office of railroad commissioner was 
repealed by the legislature, the act taking effect on 
March 30, 1893, consequently the certificate must have 
included a large amount of "expenses" in addition to 
salary. 

The records of the district court of this county will 
show that this certificate was issued in obedience to a 
mandate of said court. The auditor at that time having 
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refused to issue either a warrant or certificate, General 
Hamill commenced suit in that court for the issuance 
of a certificate and obtained a writ of mandamus di- 
recting the auditor to adjust and settle his accounts in 
that matter. So far as this certificate is concerned, then, 
it would appear that his rights have been determined 
and adjudicated; that he has submitted his claims to 
the courts and having obtained a judgment from the 
court he must abide by said judgment, and having, pur- 
suant to said judgment, received a certificate of indebt- 
edness, he must take it and hold it subject to all the 
incidents and disabilities connected with said certificate, 
among them being the requirement that the same shall 
be reported by the auditor to the general assembly for 
such action as they may see fit to take. 

The statement of the case as set forth in your letter 
is so elaborate, and shows so clearly that you understand 
the situation upon your own part, that I do not deem it 
necessary for me to say anything further on the sub- 
ject, but simply summarize as follows: 

I advise you to transfer from the revenues of 1894 
back to the revenues of 1891 a sum sufficient to pay the 
|900 certificate; from the revenues of 1894 to the rev- 
enues of 1892, a sum sufficient to pay the |1,800 cer- 

■ 

I tificate; from the revenues of 1894 to the revenues of 

1892 a sum sufficient to pay for the services of Thomas 
H. Bates, which were rendered during the fiscal year 
of 1892; the balance of said certificate to be paid by a 
warrant drawn upon the revenues of 1893; including, of 
course, interest upon all of said warrants. 

If I have not succeeded in making myself sufficiently 
clear upon this important question I shall be pleased to 
answer any further communications you may see fit to 
make. 

I am. 

Very respectfully yours, 

B. L. CARR, 

Attorney General. 
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IN RE 

CLAIMS OP WM. A. HAMILL FOR SALARY AS 
RAILROAD COMMISSIONER. 



Construction of Mills* Annotated Statutes, sections 1801 
and 1805. 

Issuance of certificates irregular. 
Warrants should be drawn. 



State of Colorado, 

Attorney General's Office, 

Denver, Colorado, August 5, 1897. 

Gentlemen — On July 30, I forwarded a communi- 
cation to the honorable state auditor in answer to his 
communication of the twenty-eighth, concerning the 
claims of Wm. A. Hamill for balance due him as railroad 
commissioner for the years 1891, 1892 and 1893, in 
which I advised the auditor that those claims would 
have to be paid, and giving him my views as to the man- 
ner of transferring the funds in order to make them 
available for the payment of warrants to be drawn in 
satisfaction of said claims. I am now in receipt of a 
communication from the honorable state treasurer ac- 
companied by a statement showing all the certificates 
outstanding of the years mentioned, among them being 
those issued in favor of the railroad commissioner, and 
also others issued during the same years to certain game 
and fish wardens, for the payment of salaries and ex- 
penses accruing during the same years, and in which 
he requests my opinion, "as to whether those outstand- 
ing certificates should be classed alike or whether some 
should take precedence," and in which he also asks the 
following question: "I would also like to ask, if, ac- 
cording to page 1143, section 1804, and page 1144, sec- 
tion 1805, Mills' Annotated Statutes, the auditor would 
have a right to issue a warrant for the face and interest 
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of any certificate of indebtedness, or would I have a 
right to register the same unless there were funds to 
meet the same before the warrant was issued?" 

I will answer the interrogatories in inverse order. 
The honorable state treasurer is evidently laboring un- 
der a mistake as to the situation of these warrants and 
their relation to the statutes cited. Section 1804 is in- 
tended to provide a way for "calling" certificates of in- 
debtedness issued in the ordinary way, and after an ap- 
propriation shall have been regularly made by the leg- 
islature for their payment. The section is found orig- 
inally on page 204 of the acts of 1885, being an amend- 
ment to section 34, article IV. of chapter 37 of the Gen- 
eral Statutes of Colorado, and section 7 of said act of 
1885 provides for the payment of certificates of this 
character whenever an appropriation has been made 
therefor, and provides for the registration of such cer- 
tificates and their cancellation by the auditor when paid. 
These sections can not be held to control the present 
case, or to give us a rule for the cancellation and pay- 
ment of these particular certificates. As I have hereto- 
fore advised the auditor and treasurer, the issuance of 
these particular certificates was irregular, the parties 
taking them were state oflBcers having regular salaries 
prescribed by law, and hence were entitled to warrants, 
the game wardens at the end of each month, and the 
railroad commissioner and his secretary at the end of 
each quarter. The issuance of the certificates was sim- 
ply a mistake, and what we are endeavoring to do is to 
correct that error, and as I have said before, while the 
certificates are in a certain sense void, they may be taken 
as evidence of an account stated between the state and 
the holders, and as such they authorize the auditor to 
issue warrants for the amount thereof and the treasurer 
to pay said warrants in the regular order. The cer- 
tificates will not be destroyed, but will simply remain 
on file in the auditor's office as vouchers for the war- 
rants issued in lieii of .such certificates, and warrants 
must t)e drawn upon the revenues of the years during 
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which the services in payment of which the certificates 
were issued, were rendered. Section 1850 of Mills' An- 
notated Statutes, however, provides in express terms, 
"That no interest shall be* paid on interest already ac- 
crued," hence it would not be lawful to issue a warrant 
for the principal and interest of the certificates, present 
the same for payment and endorse it for interest in the 
ordinary way. We must find some other method of en- 
dorsing them whereby interest will accrue from the date 
of the endorsement upon the principal only. There are 
several ways of accomplishing this purpose, and I sug- 
gest them to you for your consideration. 

First. That the auditor draw a warrant for the 
amount of the principal of each of the certificates, re- 
citing upon the face of the warrant that it is drawn in 
lieu of the certificate (giving the number and date) and 
that the treasurer's endorsement show that the warrant 
draws interest from the date of the original certificate 
at six per cent, per annum. 

Second. That the auditor draw a warrant for the 
principal of each certificate, the same be endorsed in 
the regular form, and a separate warrant for the inter- 
est to be paid at once out of the funds now on hand. 

Third. That the auditor draw a warrant for the 
amount of the principal and interest of each certificate 
and that the endorsement of the treasurer show that a 
certain portion thereof, giving the amount, is for in- 
terest and that interest will be paid upon the principal 
only. Your thorough familiarity with the methods of 
keeping the books and accounts of the state may enable 
you to devise some method better than either of those 
suggested. 

The statement accompanying the treasurer's letter 
shows that there are certificates outstanding as follows : 

For the year 1891 in favor of the railroad commis- 
sioner, including interest, $1,234.00; for the year 1892 
in favor of the game wardens, including interest, $6,- 
478.95; in favor of the railroad commissioner, $5,778.- 
20; and for the year 1893, $1,103.60, and by th% rule 
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in my former letter, the last item need not be consid- 
ered, as it was adjudicated by the district court, and I 
advised the auditor not to draw a warrant in lieu of 
any cejtiflcates in that condition. These certificates are 
all drawn in favor of state officers for salaries as such 
officers, said salaries being prescribed by law in both 
cases, and in my opinion they are entitled to equal rank 
and dignity each with the other, and in answer to the 
question of the treasurer, I should say they should be 
all classed alike, the only rule of precedence being the 
time when the services were rendered. 

It will be noticed that the game warden's salary 
was payable at the end of every month, and the salaries 
of the railroad commissioner and his secretary were pay- 
able quarterly, hence it will be necessary for the auditor 
in drawing warrants for the redemption of these cer- 
tificates to note the time when the services were ren- 
dered rather than the dates of the certificates them- 
selves. This will appear on the face of each certificate, 
and as I have before indicated, this will indicate the or- 
der in which the warrants should be drawn and paid. 

I regret that I have not been able to discuss this 
question with more brevity, but the importance of it 
seems to warrant the extent of the discussion which I 
have given it. I shall furnish a copy of this letter to 
the auditor and treasurer, and with what I have written 
before I think it will give you all the information that 
I am able to impart. 

Very respectfully yours, 

B. L. CARR, 

Attorney General. 

To the Honorable 

GEORGE W. KEPHART, 

State Treasurer, Denver, Colorado. 

HON. JOHN W. LOWELL, 

Auditor. 




r ' 
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IN RE 

AFFAIRS OF STATE INSANE ASYLUM, 



Claims against unpaid. 

Mill levy revenues may be anticipated. 



State of Colorado, 

Attorney General's OflSce, 

Denver, Colorado, August 10, 1897. 

HON. JOHN W. LOWELL, 

State Auditor, Denver, Colorado. 

Dear Sir — I am in receipt of your favor of August 
6, concerning the affairs of the state Insane Asylum. 

I note your statement that the claims against the 
said institution have not for several years been paid 
with any degree of promptitude. That supplies fur- 
nished have not been paid for in less than from nine to 
twelve months; that as a result persons furnishing such 
supplies have charged, as you estimate, fifteen per cent, 
more than the goods could have been purchased for if 
prompt payment were made. This is a state of affairs 
which certainly demands the attention of the executive 
officers of the state, and particularly that of your office, 
you being under the law required to audit the bills and 
accounts of that institution once each quarter. 

It appears that the last general assembly appro- 
priated the sum of fifteen thousand dollars for the sup- 
port of said institution for the year 1897, and fifteen 
thousand dollars for the year 1898; also the sum of 
$32,818.52 for the payment of a deficit, said appropria- 
tion to be paid out of the revenues of 1895 and 1896 if 
sufficient, and any balance remaining after the exhaus- 
tion of the funds for these years, to be paid from any 
other fund in the treasury not otherwise appropriated. 
I note your statement that there are not sufficient rev- 
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enues remaining of the years 1895 and 1896 to pay 
this last appropriation, and that there will be a deficit 
of thirteen thousand dollars to be paid out of the reve- 
nues of some other years, and also your statement as 
follows : 

*'I understand that the said balance of thirteen thousand 
dollars stands on the same basis, as to priority, as the appro- 
priation, specified in section 1 of the said act. Am I correct in 
that conclusion?" The act referred to being chapter 2, section 
16, of the Laws of 1897. 

I can not fully agree with you in your construction 
of that law. 

The first section of the act referred to makes an ap- 
propriation for the years 1897 and 1898 of fifteen thou- 
sand dollars for each year. Section 2 appropriates J32,- 
818.52 for the payment of the deficit. This deficit is 
properly chargeable to the revenues of the years 1895 
and 1896 and can not under any circumstances be made 
a charge against the year 1897 or 1898 until the expenses 
of the state government, contracted during these years, 
shall have been paid in full. This is in accordance with a 
principle so thoroughly established that reference to the 
decisions of the courts need not be made, viz. : that the 
revenues of each fiscal year must be used for the pay- 
ment of the expenses of that year, hence it would be 
unsafe for you to draw warrants upon this appropriation 
in excess of the amount of the available revenues for 
the years 1895 and 1896, until you have ascertained to 
your entire satisfaction that the revenues of 1897 and 
1898 will be sufficient to pay the expenses of those years 
and leave balance sufficient to pay the deficit of this ap- 
propriation. 

I fully agree with you that, 

"This institution should if possible, be placed in a condition 
to meet its outstanding indebtedness at once and hereafter for 
the current fiscal j^ears at least, meet its bills promptly," 

And I also agree with you that so far tis this par- 
ticular institution is concerned the plan suggested in 
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your letter can properly be followed, but on account of 
the fact that a different rule must be adopted with ref- 
erence to certain other state institutions, I have deemed 
it necessary to discuss the question more fully in order 
that no mistake may be made with reference to those 
other institutions which can not be governed by the 
same rule. 

The state institutions which are supported in part 
by mill levies are the State University, State Agricul- 
tural College, Institution for the Mute and Blind, School 
of Mines, the Insane Asylum and the State Normal 
School. Each of these mill levies is provided for by a 
separate statute, and each statute must be examined 
and each institution be governed by the particular rule 
laid down in the statute providing for such institution. 

The law providing a mill levy for the State Uni- 
versity provides that the county treasurer shall trans- 
mit the amount of such mill levy as a separate fund 
to the state treasurer, and the auditor shall : 

"Upon the order of the president of the board of regents, draw 
warrants upon said fund, and any balance not used for the sup- 
port of said institution in any year shall be paid into the per- 
manent fund of the university." 

This section seems to contemplate that the money 
shall be paid into the treasury before any warrant can 
be drawn, as it speaks of "the tax so collected and paid 
into the treasury," implying that the tax must be col- 
lected before it can be paid into the treasury. 

See Mills' Annotated Statutes, page 2374, 
section 4603. 

The law providing for a mill tax for the institution 
for the Mute and Blind, provides that whenever there 
shall be any money in the hands of the state treasurer 
to the credit of the blind and mute fund the auditor 
shall draw warrants, etc. In other words, no warrants 
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can be drawn upon this fund until the money shall be 
in the treasury. 

See Mills' Annotated Statutes, page 1833, 
section 3258. 

The law providing for the mill tax for the Agricul- 
tural College provides that, 

"Whenever there shall be money in the hands of the state 
treasurer the auditor shall draw warrants," etc. 

As in the case of the Mute and Blind institution ex- 
pressly providing that no warrant shall be drawn until 
the money is first in the treasury. 

See Mills' Annotated Statutes, section 40, 
page 407. 

The law providing a mill tax for the School of 
Mines provides that the state treasurer shall from time 
to time draw his warrants upon said fund to pay the 
monthly expenses of the said institution. 

There is nothing" in this act requiring the auditor 
to audit any bills, and it seems to contemplate that the 
tax shall be anticipated as the monthly bills are to be 
paid by warrant as they accrue, and it was known to 
the legislature as a matter of course that the revenues 
of any year could not come in for more than a year after 
the monthly bills accrue. 

See Mills' Annotated Statutes, sections 4000 
and 4003. 

I can not see any reason why the tax levy in this in- 
stance may not be anticipated in the same manner as 
the tax for the ordinary expenses of the state govern- 
ment. The law providing for a tax levy for the Normal 
School provides that the state auditor shall draw his 
warrant upon the order of the president of the board, 
countersigned by the secretary thereof, in favor of the 
treasurer of the said institution. I can not see any 
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reason why the revenues derived from this fund may 
not be anticipated. 

The law providing a mill levy for the support of the 
State Insane Asylum requires the state auditor to audit 
the bills for salaries and expenses quarterly, and to 
draw warrants upon the insane fund to be paid by the 
treasurer out of said fund. There is nothing in the act 
requiring the money to be in the treasury before the 
warrant is drawn, and nothing which will directly or 
indirectly prevent the auditor from drawing warrants 
in anticipation of the revenues in the same manner that 
warrants are drawn on the general revenue fund. 

See Mills' Annotated Statutes, sections 2971 and 
2974. 

You are undoubtedly right in your understanding of 
the law that a mill levy constitutes a continuing appro- 
priation of the revenues of the state for any year to 
meet the expenses of that year and it would undoubtedly 
be the better rule had the legislature so adopted it, to 
place all of these institutions upon the same basis and 
permit the revenues to be anticipated, but we must con- 
strue the law as we find it, and while the legislature by 
direct enactment and manifest intendment has provided 
that the money shall be collected and be in the state 
treasury before any warrant shall be drawn, the auditor 
and treasurer must be governed by the law as they find 
it. 

So far as the particular question presented in your 
letter is concerned I might have answered it by a simple 
affirmative, but had I done so my answer would very 
probably have led you and others interested into error 
concerning these institutions which can not be governed 
by the same rule, and possibly have led some of the 
officers of those state institutions into violation of the 
statute which provides a penalty for contracting an in- 
debtedness during any fiscal year exceeding eighty per 
cent, of the revenues for that year. 
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See Mills' Annotated Statutes, sections 4112 to 
4114. 

Very respectfully yours, 

B. L. CARR, 
Attorney General. 



IN RE 

CAPITOL BUILDING WARRANTS. 



Should be paid out of the revenues of the current fiscal year 
the same as other warrants. 

None should be drawn in excess of the revenues of the year. 

Each year's warrants should be registered in a separate 
series. 



State of Colorado, 

Attorney GeneraPs Office, 

Denver, Colorado, October 14, 1897. 

Gentlemen — ^I have noticed in the public press 
within the last few days certain items concerning the 
tax levy as made by the state board of equalization, and 
the effect of the action of said board upon the market 
value of warrants drawn upon the capitol building fund. 
The statement has been made that the employes in and 
around the capitol are now selling the warrants received 
by them as compensation for their services at a discount 
of from ten to twelve per cent., and that the action of the 
board in including the levy for interest on capitol build- 
ing bonds within the half-mill levy for the capitol build- 
ing fund, will have the effect to still further reduce the 
market value of warrants drawn upon such fund, thereby 
working a still greater loss to such employes. 

As members of said board, we each voted in favor 
of this action, and I am satisfied that none of us con- 
templated any such result as that complained of, and 
after a careful investigation of the subject, I am satisfied 
that no such result need follow. 

The levy of a half mill tax upon |197,000,000, the 
total valuation as returned by the assessors for the year 
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1897, will produce a revenue during that year of $98,500. 
The interest on the capitol building bonds for the same 
year amounts to $22,500, leaving a net amount of 
$76,000 applicable to the maintenance and construction 
of the state capitol. The appropriation for maintenance 
as made by the last general assembly was $63,000 for the 
years 1897 and 1898, or $31,500 for the year 1897. De- 
ducting this from the total net revenue, and we have the 
sum of $44,500 available for purposes of construction. 
From the best information obtainable, I am led to be- 
lieve that this amount is all that will be required to 
pay the expenses for construction for the fiscal year 
1897. It is a well settled doctrine that any expenses of 
the state contracted during any fiscal year must be paid 
out of the revenues of such fiscal year. This rule applies 
to the capitol building fund as well as to all other state 
funds. Warrants that are drawn against this fund in 
any particular fiscal year should be payable out of the 
revenues of such fiscal year, and the warrants should be 
registered against the several fiscal years for which they 
are drawn. I am informed that it has been the practice 
for several years past to register all warrants drawn 
against this fund in the order of their date without refer- 
ence to any fiscal year, and to pay the same in the order 
of their registry without reference to the fiscal year from 
which the revenues are derived, and that there are now 
outstanding against this fund warrants to the amount of 
$519,000. If this practice has prevailed it should be dis- 
continued. Warrants drawn for the payment of expenses 
contracted during the year 1897 should be registered in 
a separate series, and payable out of the revenues of 
1897, when they shall be paid into the treasury. If 
this be done, the warrants for the fiscal year 1897 will 
be paid out of the revenues of that year some time from 
one year to eighteen months after their registration, and 
under no circumstances should the auditor issue war- 
rants on the capitol building fund in any one fiscal year 
in excess of the estimated income of that year from the 
levy as made by the board of equalization. This method 
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will not only be in accordance with the law, but will 
make the warrants drawn for present and subsequent 
years worth par in the market, and the employes about 
this building will no longer be required to discount 
their salary warrants at the end of each month. 

If this method be followed, it is true that some of 
the warrants that are already drawn will be outstand- 
ing for some considerable length of time before they can 
be called and paid. They can not be called and paid 
until such time as there is a surplus in the capitol build- 
ing f uBd in ex(»ess of the expenditures of any given flsca] 
year, when such surplus maj^ be used for the payment of 
the oldest outstanding warrants. After the expiration 
of the present biennial period, but little money will be 
required for the completion of the building, and all of 
the half mill levy, except so much thereof as may be 
necessary for maintenance, will be available to pay all 
prior registered warrants which are then unpaid, and 
for which the faith and ci*edit of the state is pledged. It 
is true that the action of the board this year in levying 
the tax for interest on capitol building bonds within 
the half mill limit, will reduce the amount of such lew 
in the amount of |22,500, as the payment of interest on 
bonds is a first lien upon such fund, but I have already 
shown that after the payment of such interest and the 
necessary amount for maintenance, there will be over 
144,000 remaining available for construction purposes, 
not all of which from present indications will be required 
to*pay such expenses during this present fiscal year, and 
a small amount is likely to be remaining to be applied 
upon the payment of prior registered warrants. 

Respectfully, 

B. L. CARR, 

Attorney General. 

To HON. JOHN W. LOWELL, 
State Auditor. 

HON. GEO. W. KEPHART, 
State Treasurer. 
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IN RE 

POLL TAX. 



Collection and extension of. 
Duty of assessor to extend. 
Duty of treasurer to collect, whether assessor extends or not. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, March 19, 1898. 

Gentlemen — ^I have been handed a letter addressed 
to the Hon. John W. Lowell, auditor of state, and signed 
by Jos. S. Kirker, clerk and recorder of Hinsdale county, 
in which he says: 

"I am in receipt of your letter of March 12 containing my 
semi-annual statement for the six months ending December 31, 
1897, which you return for the reason that I did not enter the 
coUections of the 1896 poll tax of $94.00. 

**The semi-annual statement of the county treasurer does not 
show any coUections for military poll fund, 1896, as the same 
was not extended on the abstract of assessment by the assessor, 
for this reason I am unable to make the entries you require." 

Also a letter addressed to the Hon. Geo. W. Kep- 
hart, state treasurer, and signed by John S. Huff, treas- 
urer of said county of Hinsdale, in which he says: 

"On examination of the abstract of assessment I have for the 
year 1896, I find no military tax extended. I have made inquiry 
of the county clerk, he informs me that it was the fault of the 
assessor who neglected it for that year. I do not see how it could 
be corrected now, my Impression is that the county would be 
liable to the state for the amount and their recourse should be 
against the assessor." 

This matter of the military poll tax was determined 
by the supreme court in the ease of The People vs. Ames, 
countv assessor, and Hall, countv treasurer. The case 
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is reported in the advanced sheets of the Pacific Reporter 
for January, 1898, volume 51, on page 426. In that case 
the auditor brought an action for a writ of mandamus 
against assessor Ames, requiring him to extend the mil- 
itary poll tax on the tax roll, and as a matter of precau- 
tion, the county treasurer was also made a party to the 
suit upon the theory that it was his duty to collect the 
tax, whether it were extended on the roll or not. It 
would seem that every question that could be raised as 
to the validity and constitutionality of the law requir- 
ing the levy and collection of the military poll tax, was 
presented and discussed in that case, and all were de- 
termined in favor of the validity -of the tax. The court 
also held that it was the duty of the county assessor to 
extend this tax upon the roll in the same manner that 
[ other taxes are extended, and entered a mandatory order 

I requiring Assessor Ames to make such extension. In 

i the closing part of the opinion of the court we find this 

language: 

**As a matter of precaution, the treasurer has been made a 
i party to this action. It is alleged that it is his duty to collect 

I the tax. In his answer, this officer has expressed a willingness 

I to collect the same when furnished with the proper authority 

for that purpose, or with a list of persons liable to the payment 
! of the tax, but says that he is without authority to collect the 

tax unless he finds it extended upon the assessment roll. As 
' we have already determined that it is the duty of the assessor 

to extend the military poll tax upon the assessment roll, it is 

unnecessary further to consider the answer of the treasurer. 
^ We may say, however, in conclusion that this tax having been 

\ levied in pursuance of law, it was the duty of the proper ofla.cer 

! to collect the same; and had we reached a different conclusion 

I 

j with reference to the duties of the assessor, we should never- 

theless hold that it was the duty of the treasurer to collect the 
tax." 

In the light of this decision, it would seem that 
the duty of the county treasurer is plain and his line of 
conduct clearly marked out. It is the duty of the county 
assessor to extend the tax, but his failure to make such 
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extension does not relieve the county treasurer of his 
responsibility to collect the tax, notwithstanding such 
failure on the part of the assessor. The tax roll for the 
year 1896 is i'n the hands of the treasurer. The roll 
for 1897 may differ from that of 1896 to soitie extent, but 
essentially the two rolls are duplicates, and it is the 
duty of the county treasurer when tax payers offer to 
pay their taxes for the year 1897, to say to them that 
the military poll tax for the year 1896 has not been paid, 
and to add it to the amount due for 1897. There is no 
doubt that an honest effort on the part of the treasurer 
will relieve the county from its responsibility in the mat- 
ter. The present county treasurer of Arapahoe county is 
following this plan successfully, and I see no reason why 
other counties in the same condition should not adopt 
the same course. 

Respectfully yours, 

B. L. CARR, 

Attorney General. 
To HON. JOHN W. LOWELL, 

State Auditor. 

HON. GEO. W. KEPHART, 

State Treasurer. 
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IN RE 

APPROPRIATION FOR STxVTE LAND BOARD. 



Auditor held the same must be paid out of the mineral land 
survey fund and bureau of immigration fund. 

The law relative to fees in land office makes continuing 
appropriation in excess of general appropriation. 

Necessity for locating additional state land. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, March 28, 1898. 

HON. JOHN W. LOWELL, 
State Auditor: 

Dear Sir — From some conversation I have had lately 
with the register of the land board, I am inclined to the 
belief that there is a misunderstanding concerning the 
status of the appropriation made by the last general 
assembly for the contingent expenses of the land board. 
The general appropriation bill passed by the extra ses- 
sion contains this appropriation: 

"For expenses of the state board of land commissioners, viz.; 
appraising for lease, advertising, platting, surveying, expense 
of selling, fees of register and receiver and county clerk's fees 
and expenses, which said amount may be paid out of the min- 
eral land fund, the school land indemnity fund, or other fund 
under the control of the state board of land commissioners as 
far as applicable, $4,000-4,000— $8,000." 

Mr. Paddock tells me that your oflQce construes this 
appropriation to mean that the total sum must be paid 
out of the mineral land survey fund and bureau of im- 
migration fund, and can not be paid in any other way, 
and that, as that fund is short in amount, there will be 
less than eight thousand dollars available. I do not so 
construe the appropriation, and in order that a definite 
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understanding may be arrived at, I take the liberty of 
giving you my views upon the question. 

During the administration of Governor Waite, the 
land board made an order providing that all mineral sec- 
tions upon which gold or silver mines should be discov- 
ered should be surveyed and platted into ten-acre lots, 
and leased for mining purposes upon a certain per cent, 
upon the output, the minimum royalty in any year being 
ten dollars for each lot. That, in addition to the rental 
or royalty for the first year, the tenants should pay the 
sum of ten dollars for each lot to cover the expense of 
surveying. At the time of the organization of the board 
under the Mclntire administration, there was a consid- 
erable sura of money in this fund and several sections 
of land which had not yet been surveyed, although the 
money was on deposit for the purpose of paying the ex- 
pense of such surveys. The board ordered that all this 
money be covered into the treasury and placed in 
a fund to be known as the "mineral land survey fund," 
the presumption being that the legislature at the next 
session would make appropriations out of said funds for 
the purpose of paying for the surveys, and the board be- 
ing of the opinion that it had no power, under the law, 
to pay out any state money except upon an appropriation 
made. 

Arrangements were made with several surveyors 
whereby certain mineral sections were surveyed and 
platted, the surveyors accepting certificates of indebted- 
ness therefor, and there are several mineral sections 
which have not been surveyed, for the reason that the 
lots to the required number have not yet been leased. 
Some of these sections have been platted on paper, and a 
few leases issued, but it has been the rule of the board 
that no expense for surveying will be contracted until 
at least one-half the area of a given section shall have 
been leased. 

The money paid in by tenants under these circum- 
stances becomes really a trust fund, and should not be 
used for any purpose except that contemplated by the 
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trust, viz., the survey of mineral lands, certainly not un- 
til all such lands shall have been surveyed. The section 
froi^ the general appropriation bill first quoted, though 
the language is somewhat ambiguous, appears to have 
been an attempt on the part of the legislature to provide 
for the payment of such surveys out of this fund. The 
words "platting" and "surveying" mentioned in the stat- 
ute undoubtedly refer to the mineral sections on account 
of which the fund was accumulated, and the expense of 
such platting and surveying should properly be paid out 
of this fund. The other items mentioned in the same 
section, viz., "appraising for lease, advertising, expense 
of selling, fees of register and receiver, county clerk's 
fees and expenses," are properly chargeable to the gen- 
eral fund. We can not presume, even though the lan- 
guage is susceptible of that construction, that the legis- 
lature intended to violate a trust and applied this money 
to any other purpose than that to which it was dedicated. 
We must presume that the words "may be paid out of the 
mineral land fund" applied only to the platting and sur- 
veying of mineral lands, and that the remainder of the 
appropriation is chargeable to the general fund. 

The law relating to the state board of land commis- 
sioners contains the following provision: 

**The state land board is hereby authorized to collect the 
following fees in connection with the business of the office, to 
wit:" 

Here follows a list of fees, and the following pro- 
vision : 

"The funds arising from the above fees shall be paid into 
the land commissioner's general fund and may be used for the 
purpose of encouraging immigration and such other purposes as 
the state board of land commissioners may direct." 

See Compiled Laws relating to the land board, 
page 8, section 10, citing 

Laws of 1887, page 330, section 6. 

Mills' Annotated Statutes, section 3632. 



i 
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This language undoubtedly makes a continuing ap- 
propriation of all money received by the register of the 
land board as fees of the office, and must be held tp be 
an addition to the general appropriation before men- 
tioned. 

The amount of money available for this fund is esti- 
mated at one thousand five hundred dollars for the two 
years, and the amount on hand in said fund at the time 
the present board was organized was |841.33. If I am 
right in my construction of the general appropriation 
bill, we find the following amounts available for the use 
of the land board during the fiscal years 1897 and 1898: 

Balance from the fund turned over by former board.. $ 841.33 

Appropriation for two years 8,000.00 

Estimated fees for two. years 1,500.00 

Total $10,341.33 

I am informed by the register of the land board 
that the total amount drawn from this fund up to the 
present time is something less than three thousand dol- 
lars. 

A settlement of this matter becomes important at 
this time for the reason that it appears from an exam- 
ination lately made, by order of the present board, of the 
records of the land department at Washington, that there 
is something over two hundred and fifty thousand acres 
of land yet due the state under the several grants of 
congress to the state that have not yet been selected, and 
it is the policy and intention of the board to make selec- 
tion of as much of this land as it is possible to do, dur- 
ing the present season, in order that the state may have 
the benefit of the most valuable sections of land yet re- 
maining. In order that this may be done, a considerable 
amount of money will be required for the payment of 
the expenses of locating and the fees of the general land 
office. The amount so required is estimated at some 
four or five thousaid dollars. If I am right in my state- 
ment, there is ample funds on hand with which to do 



ATTORNEY GENERAL OF COLORADO. 119 

this very important work, and I write this letter in or- 
der that you may examine the matter and determine 
whether or not my construction of the law agrees with 
yours. I shall be pleased to have an interview with you 
whenever it is convenient, in order that we may arrive 
at an agreement. 

The construction that I have herein indicated to be 
placed upon the general appropriation bill finds support 
in the words of the closing part of the clause under con- 
sideration, viz., "so far as applicable." The "Mineral 
Land Survey Fund" is properly applicable to the pay- 
ment of mineral land surveys and to the making of plats 
and records of such surveys. It is not properly ap- 
plicable to any other purpose, hence it follows that any 
part of said eight thousand dollars' appropriation that 
may be expended for such surveys may be paid out of 
said fund, because such fund is "applicable" therefor, 
and other expenditure chargeable to said appropriation 
is payable out of the general fund. 

Very respectfully, 

B. L. CARR, 

Attorney General. 



r 
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IN RE 

DIVISION OF SCHOOL DISTRICTS. 



Superintendent may take cognizance of school children not 
on census list. 

Superintendent vested with full discretion in the matter of 
organizing districts. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, January 29, 1897. 

HON. GRACE E. PATTON, 

Superintendett of Public Instruction, Denver, 
Colorado : 

Madam — ^At your request I have examined the cor- 
respondence between yourself and A. Lincoln Fellows, 
superintendent of schools of Montezuma county. In his 
letter of January 9, he states: 

"A petition has been presented at this office praying for a 
division of the district of this county. The division would leave 
only thirteen scholars in the old district as shown by the census 
of last May. I am credibly informed however that there are 
now more than fifteen persons of school age in the limits to 
be left the old district. Would I be able to take cognizance of 
persons of school age not on the census roll?" 

From your answer of January 19, 1 quote as follows: 

"According to the school law of the state of Colorado, your 
inquiry would be answered in the affirmative." 

In his reply of January 23, he states that the ques- 
tion that he asked is not directly answered, and then 
proceeds to give you some reasons why, in his judgment, 
the.answer is incorrect. If I clearly understand the Eng- 
lish language, I do not see how your answer could be 
made in any more direct terms than the quotation above 
expresses it, and I fully endorse the position you have 
taken in the premises. 



' ■ 
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The matter of organizing new school districts is one 
mainly in the discretion of the superintendent of schools, 
subject to the provisions of section 28 of the School Law, 
providing that no city or town shall hereafter be di- 
vided into two or more districts, and that districts of the 
first class shall not be divided except upon a vote of the 
electors of the district, and that no district shall be di- 
vided for the purpose of forming a new district unless it 
contains more than nine square miles, nor unless the 
remaining portion of the district shall contain more than 
fifteen persons of school age. 

It can readily be seen that a condition might arise 
where it would be advisable to organize a new district 
by division of an old one, even though the census roll 
* might show less than fifteen persons of school age in the 

old district, because there might be at the same time 
thirty, forty, fifty or one hundred persons of school age 
in the district not on the roll, and I am satisfied, under 
such circumstances, the superintendent of schools would 
have jurisdiction to take full cognizance of the situa- 
tion, and he might find it to the interests of all the peo- 
ple of the district to make* such division, even though 
under the other sections of the statute he could make no 
distribution of public funds to the old district. If, under 
' such circumstances, the superintendent of schools is of 

1 the opinion that the school interest of the districts af- 

i fected by the proposed change would be best promoted 

f ^ by such change, then he should take action in the prem- 

ises, and if his discretion be wisely exercised, no trouble 
is likely to arise out of any action he might take. 

I might add that the superintendent of schools is not 
compelled to organize a new district, even upon petition. 
He may do so or not, as in his discretion the best inter- 
ests of the schools will be promoted. 

I return herewith the correspondence referred to. 

Very respectfully yours, 

B. L. CAEE, 

Attorney General. 
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IN RE 

requieemejsth as to residence in school 
districts in order to have use of 
school for children. 



Parents residing on a homestead claim can not hold a resi- 
dence in another district for tl;ie purpose of sending children to 
school. 



State of Colorado, 
Attorney GeneraPs OflBce, 
Denver, Colorado, February 8, 1897. 

HON. GRACE ESPY PATTON, 

Superintendent of Public Instruction, Denver, 
Colorado : 

Madam — As you requested, I have examined the mat- 
ter involved in the communication of Dr. Kimmel, sec- 
retary of school district No. 2 (Elizabeth), Elbert county. 
He states that four or five children claim the right to at- 
tend school in that district under the following condi- 
tions: 

The parents are "holding down" a homestead claim 
near Kiowa and "vote there." The father drives a stage 
from Elizabeth to Kiowa, keeps two or three horses 
which he uses at Elizabeth, "others on his claim." The 
family lived in Elizabeth during the last school year until 
May, "when the district clerk enumerated the children 
in the census report." "Soon after" they went to their 
claim and remained there until "about school time last 
fall." While in Elizabeth they "keep part of a house 
containing another family." 

He asks, are they to be considered bona fide residents 
of the district, and are the children entitled to their 
schooling there? 

The public schools are to be kept open for all chil- 
dren between the age of six and twenty-one years, "resid- 
ing in the district." School Law, section 77. 



ATTORNEY GENERAL OF COLORADO. 123 

The residence of an unmarried person of school age, 
in all eases, must he held to be identical with the bona 
fide residence of the parent or guardian of such person. 
School Law, section 55. 

The residence of a person is the place of his domicile; 
the place where he resides. 

"That place shall be considered and held to be the resi- 
dence of a person in which his habitation is fixed, and to which 
whenever he is absent, it is his intention to return.'* And, 

'*A person shall not be considered to have gained a resi- 
dence in this state, or in any county of this state, when retain- 
ing his home or domicile elsewhere." Mills' Annotated Statutes, 
section 1610. 

In the case stated, the parent of the children, if he 
be "holding down" his homestead claim in good faith, 
must retain his residence on said claim. It is for him to 
determine whether this be his intention or not. If, how- 
ever, his residence has been and is on his homestead 
claim .in Kiowa county, then the secretary of the school 
district in Elizabeth should not have lifted his children 
in Elbert county, and it will be the duty of the county 
superintendent of schools of Elbert county, when in- 
formed of the fact, to strike their names from the census 
list. 

School Law, section 55. 

It would then be the duty of the directors of school 
district No. 2 to fix terms upon which they may attend 
the school in Elizabeth. 

If the parent shall declare that he has acquired a 
residence in Elizabeth, his children will have the right 
to attend the school, and the issue will have to be deter- 
mined between him and the United States government 
should he attempt hereafter to make final proof on his 
homestead claim. 

Very respectfully yours, 

B. L. CARR, 

Attorney General. 
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IN RE 

CONTRACTS. 



Public officer must not be interested in contract whicli he 
lets himself. 



State of Colorado, 

Attorney GeneraPs Office, 

Denver, Colorado, February 8, 1897. 

HON. GRACE ESPY PATTON, 

Superintendent of Public Instruction, Denver, 
Colorado : 

Madam — You have requested me to examine the let- 
ter of -Mrs. Harriet L. Dunaway, county superintendent 
of schools of Lincoln county, addressed to you. 

The letter recites a condition of affairs altogether 
too common among the school districts of this state. 
The statute referred to being sections 1 and 2 of the 
School Law on pages 63 and 64, and being sections 3533 
and 3534 of Mills' Annotated Statutes, is in full force 
and is probably violated more frequently than any other 
within the covers of the statute books. 

It is intended to prohibit any public officer from 
being interested in any manner in any contract which 
it becomes his duty to enter into his official capacity; 
it is also intended to prevent any such officer from re- 
ceiving any money whatever on account of services ren- 
dered to the municipality which placed him in office, 
other than the salary or emoluments expressly provided 
for by law. It applies to school directors as well as to 
other public officers. Yet notwithstanding the fact that 
the second section provides a penalty which may be im- 
prisonment not exceeding six months and fine not to ex- 
ceed two thousand dollars and removal from office, it 
is still the custom in many of the school districts of the 
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state for the directors to build and repair school houses, 
furnish materials for the same, furnish fuel and all other 
supplies, present their bills to the board and receive 
their warrants therefor in the same manner as though 
they were not called upon oflScially to pass upon the cor- 
rectness of their own accounts and as though there were 
no law prohibiting that kind of transactions. It is prob- 
able that in many cases, as stated in Mrs. . Dunaway's 
letter, "Their charges for work are not unreasonable," 
and it is also probable that in many instances the direc- 
tors are acting in good faith, without any intention of 
violating the law, bi^t such proceedings are directh- 
prohibited by the statute referred to. They being pro- 
hibited from taking or receiving "any part or portion 
of the money specified in any contract, or to be in any 
way, manner or degree interested in any such contract." 

Probably many of the directors do not understand 
that when they go and perform a day's labor for a dis- 
trict and put in their bill for the value of such labor, 
they can only receive compensation for the value under a 
contract either express or implied. Such however is the 
case, and the superintendent of schools of Lincoln county 
is right in her construction of the law and in her ac- 
tion in stopping the payment of such warrants drawn 
in favor of school directors, except those drawn in favor 
of the secretary of the school district for his salary. 

If as stated in the letter there are but few people in 
the district and the directors are for this reason com- 
pelled to do the work, it certainly can not be so burden- 
some but that any director having the interest of the 
district at heart could well afford to perform a day's 
service gratis. 

She states the following case: 

"Again the president of this board has a school in his own 
house for his two children, being the only ones in attendance: 
He charged $24 for rent and fuel for a term of four months, 
and it is this warrant that has caused the trouble." 

i 

' Whether he employes his wife as teacher and his 
eldest son as janitor or not she does not state, but one 
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thing is certain, such a condition of affairs could not 
exist without the consent of at least two directors, and 
no warrants could be drawn without the consent of three, 
and even then under the provisions of the statute cited, 
it would be unlawful and would subject the parties to it 
to the penalty provided by statute and warrants for such 
purposes should not be drawn. 

Very respectfully yours, 

B. L. CARR, 

Attorney General. 



IN RE 

ORGANIZATION NEW SCHOOL DISTRICT. 



Powers and duties of county superintendent. 

Upon a change of district boundaries directors who reside 
outside the district are no longer directors. 

Such vacancies may be filled by county superintendents of 
schools. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, March 4, 1897. 

Dear Madam — At your request I have examined the 
questions involved in the letter of Mrs. Elizabeth Wal- 
ker, county superintendent of schools of Mesa county. 

It appears that sometime during the latter part of 
the year 1896, a petition was received by the county su- 
perintendent of schools, for the organization of a new 
school district. Believing that the best interests of the 
district would be promoted by the change, the super- 
intendent issued a call for a meeting of the electors of 
the proposed new district. That after the meeting had 
been called a protest was presented to the county feu- 
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perintendent of schools, against the organization of the 
new district. Whereupon the superintendent attempted 
to reconsider her action and to withdraw her order call- 
ing the meeting. That the people interested proceeded, 
however, held their meeting in accordance with the call, 
effected an organization of a new district, elected a 
board of directors, all of the proceedings being regular, 
and in accordance with the statute. That thereupon 
the matter was submitted to the Attorney General, who 
advised the county superintendent that she could do 
nothing but complete the organization of the district, 
which was accordingly done. The superintendent states 
in her letter that the dissatisfied parties have taken an 
appeal to the state board of education, but it does not 
appear that any such appeal has been perfected and 
there is nothing on file in the office of the board which 
gives any light upon the subject. 

The county superintendent now states that owing 
to the unsettled condition of affairs no one in the old 
district will qualify as a member of the school board, 
and as two of the members of the board of the old dis- 
trict reside in the new district there is only one director 
left to attend to the business of the old district. And 
she asks: 

"Could this same board, although they are in the new dis- 
trict, issue warrants to fulfill the contracts they made while in 
the old district, where two teachers are employed holding con- 
tracts from the board of the district as it was before this divis- 
ion?" 

It is remarkably strange that in a district having 
sufficient number of pupils to employ two teachers, there 
can not be found two persons who will assume the du- 
ties of school directors and thereby enable the school 
to continue and the teachers to get their wages. 

The law provides that upon the organization of a 
new district, the electors at the first meeting shall elect 
a board of directors. It is possible that the two direc- 
tors of the old district, residing within the boundaries 
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of the new district, have been elected directors of the 
new one. One thing is certain, they can not, while resid- 
ing in the new district, hold the office of director in the 
old one. The change in the boundaries of the district 
must be held to have created a vacancy in the office of 
these directors who are residents of the new district. 

That such change of boundaries may have this ef- 
fect is laid down by the supreme court of this state in 
the case of Downer vs. Annis, 10 Colorado, 53. 

There being a vacancy in the office of the two direc- 
tors it becomes the duty of the superintendent of schools 
to appoint two persons to fill these vacancies; and until 
that be done I know of no way in which warrants can be 
drawn for the payment of the teachers. 

Residents of the new district need have no fear to 
assume the duties of director of said district pending 
an appeal or an action to determine the legality of the 
organization of the new district, as they will be held to 
be defacto officers even should the action of the county 
superintendent in organizing the new district be re- 
versed; but their acts will be binding and warrants 
drawn by them will be legal. 

Upon a proper presentation of the matter to the 
patrons of the school it seems hardly possible that two 
persons in the district can not be found who will assume 
the duties of directors of that district. 

Very respectfully yours, 

B. L. CARE, 

Attorney General. 

To HON. GRACE ESPY PATTON, 

Superintendent of Public Instruction, Denver, 
Colorado. 
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IN RE 

ORGANIZATION OF UNION HIGH SCHOOL. 



Two methods of Establishing high schools. 

Expenses paid by all districts entering into the union. 



State of Colorado, 
* Attorney General's Office, 

Denver, Colorado, March 10, 1897. 

HON. GRACE ESPY PATTON, 

Superintendent of Public Instruction, Denver, 
Colorado : 

Dear Madam — Upon your request I have examined 
the subject contained in the letter of Prof. J. H. Allen, 
superintendent of schools of Cafion City, concerning the 
organization of a union high school. This subject is 
one that has been a fertile source of controversy through- 
out the state, and one in which we have had more diffi- 
culty to construe the law so as to make it applicable to 
the different situations arising than any other one sub- 
ject which has arisen under the school laws. 

As I stated in a letter of February 28, 1895, to your 
predecessor, 

"The diflSculty with this statute is, that it was an attempt to 
engraft a new shoot into an old tree; and while the original act 
was harmonious, the interpolation made it ambiguous and en- 
tirely impracticable." 

The statute originally provided for the organization 
of union high schools in two or more contiguous dis- 
tricts, provided for a board of directors to control said 
school, the county superintendent to be ex officio a mem- 
ber of said board, and gave said board or committee all 
the powers prescribed in section 51 of the School Law, 
namely, to employ teachers and fix their salaries, to 

9 
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provide rules to fix the course of study, to provide 
school furniture, to rent and repair school houses, to 
build or remove school houses when directed by a vote 
of the district, to hold in trust all real or personal prop- 
erty, to suspend pupils for certain reasons and employ 
teachers and fix their compensation, etc., but it will be 
observed that this section does not in any of its pro- 
visions authorize the levying of taxes to support such 
a school, and it evidently does not contemplate the levy- 
ing of taxes for any purpose because it provides for an 
apportionment of school fund to such district, and also 
that, 

"The deficit shall be made up from the several district funds 
in proportion to the number of pupils of each district who attend 
high school during the then past year." 

Probably the idea of building school houses for high 
school purposes was not in the minds of the legislators 
at the time this ori^nal section was enacted, and if 
such an idea were contemplated by any of the amend- 
ments to that section, the language to express it was 
not felicitous. 

The act as it now stands provides for two methods 
of establishing high schools, first, in cases where two or 
more contiguous districts decide to unite for that pur- 
pose, and in that case the meeting of directors must be 
called by the county superintendent of schools, a com- 
mittee appointed from among the directors of the sev- 
eral districts, the county superintendent of schools be- 
ing a member of the board, and in case of the organiza- 
tion of such a school, the children of proper qualifica- 
tions residing in any of the uniting districts, would be 
entitled to attend the school, the expense to be paid 
by drawing from the school funds of the several dis- 
tricts a suflQcient fund to support the high school pro- 
portioned to the several districts according to the num- 
ber of pupils attending the high school from each of the 
said districts, and after the first year ther high school 
is entitled to draw from the general state and county 
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funds its quota* for attendance, that is, the pupils at- 
tending the high school would draw their proportionate 
amount of state and county funds to be apportioned 
to them by the county superintendent in the same man 
ner that apportionments are made in the several dis- 
tricts. 

"And the deficit shall be made up from the several districts 
funds in proportion to the number of pupils attending the high 
school during the then past year." 

There is not now and never has been any provision 
in the law which provides for levying a tax for the ben- 
efit of the' high school, nor for the issuing of bonds for 
building purposes, the nearest approach to anything au- 
thorizing the committee to furnish school houses being 
that provision of section 51 which provides for renting 
school houses. The committee might have that power. 

It evidently was intended that such schools would 
only be organized in those districts where there were 
at the time suflBcient accommodations in the way of 
buildings. 

The other condition under which a high school may 
be organized is that provided in an amendment to the 
original act, and is found in section 33 of the School 
Law, as follows: 

"In any case in which the county seat of any county shall all 
be included in one school district, the hoard of such school district 
shall have the same powers of establishing and organizing a high 
school as are hereby given to the board of two or more contiguous 
school districts, and in such case the high school committee shall 
be a board of such school district, or such three members as they 
may select.** 

Under this provision it would seem that the dis- 
trict could build the school house if it sees fit, and it 
would permit all pupils of the county to attend who 
might show themselves to be eligiljle, and it is sought 
to make it incumbent upon the several school districts 
patronizing the school to pay their pro rata share of 
the expense of operating such school, but one proviso 
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in that act made it very uncertain wh'ether such man- 
ner of paying the expenses would be effectual, as it pro- 
vided that the pupils attending the school must go 
there with the approval of the directors of the dis- 
trict from which they went, and in certain cases it ap- 
peared that a diversion of a part of the school funds of 
the district in aid of the support of the high school 
would leave certain districts in the county in such shape 
that they could not possibly comply with the law re- 
quiring them to operate a school four months in the 
year. 

I have made this review of the subject in order to 
show that the law as it now stands is in many instances 
impracticable to enforce. In the particular instances 
mentioned in Supt. Allen's letter, it appears that the or- 
ganization is sought to be effected under the original 
plan, namely, by the union of two or more contiguous 
districts, and he asks the question: 

"If we, N. Cafion district unite with S. Canon district and two 
other adjacent districts to form union high school, must we out 
of our funds in N. Canon district alone build the union high 
school building, and charge tuition for pupils from S. Canon and 
two adjacent districts, or, will S. Cafion district and two adjacent 
districts unite with us to sliare expense of building union high 
school building and then charge tuition to pupils living outside 
of union H. S. district?" 

The question is one to which the statute affords no 
answer. As I have said before, there is no provision for 
the building of a school house in any such union dis- 
trict, nor for the levying of a tax for that purpose, nor 
for the creating of an indebtedness and issuing bonds 
therefor. 

The high school committee may rent a school house 
if they see fit, and all the expenses of running the school, 
including rent, would be paid by all the districts enter- 
ing into the union in proportion to the number of 
pupils attending the school, and no pupils residing in 
the union district could be required to pay tuition. The 
committee would have the same power to exact tuition 
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I from the pupils residing outside of the union district 

that ordinary boards of directors have to demand tui- 
tion from pupils living outside of the ordinary district. 
i I am well aware that anything that may be written upon 

' this subject must be to a certain extent unsatisfactory, 

\ but it is the condition of the statute which makes it im- 

possible to give a clear and comprehensible view of the 
subject. 

Very truly yours, 

B. L. CARR, 

Attorney General. 



IN RE 

CONSTRUCTION SECTION 68, PAGE 49, SCHOOL 

LAWS. 



Unlawful to issue warrants in excess of revenues. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, March 12, 1897. 

HON. GRACE ESPY PATTON, ' 

Superintendent of Public Instruction, Denver, 
Colorado: 

Dear Madam — I have examined the questions pro- 
pounded in the letter of Mrs. Helen Grenfell, county 
superintendent of schools of Gilpin county, and also the 
letter of C. F. Parker, county superintendent of schools 
of Sedgwick county, in which letters essentially the same 
questions are involved, viz., the construction of sectiou 
68, page 49 of the School Laws. 

This same question was under consideration during 
the term of your predecessor, and I quote from a letter 
addressed to her on February 15, 1895, as follows: 
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"Section 4033 of Mills' Annotated Statutes provides: 

" *It shall not be lawful for the officers of the district to issue 
warrants at any time, in any amount in excess of the tax levy for 
the current year.' 

*'If this statute were to be construed strictly, it would pre- 
vent the school board from drawing a large part of its school 
fund. The tax levy in a district does not in many cases pro- 
vide for more than half the revenue of the district. It is mani- 
fest that the words *tax levy' as used in the statute, must be con- 
strued to mean, 'the revenues of the district,' including the county 
fund, the state fund and the fees derived from fines and penal- 
ties. If warrants are drawn in excess of such revenues the war- 
rants themselves would probably be void, but it does not follow 
that the indebtedness itself would be cancelled. 

"The statutes provide for ample means whereby the school 
districts are enabled to pay their expenses. School districts are 
not bound by the ironclad limitations applicable to towns, coun- 
ties and state, it being the purpose, evidently, of the Constitution 
and of the laws, to provide liberal means for the support of com- 1 

mon schools and a liberal education of the youth of the state. ' 

"If under these circumstances a school district on account of \ 

some imforeseen casualty or expense, or for some unexpected fail- 
ure of revenue, should incur an expense in excess of its revenue, 
it would be its duty to le\y a sufficient amount of tax the follow- j 

ing year to pay such indebtedness, in addition to its expense for 
said year. 

"No warrants can be issued in excess of the revenue, but a 
certificate of indebtedness should be issued payable out of the 
revenues of the succeeding year, and it would be the duty of 
Idle board during the succeeding year to draw a warrant for its 
payment." 

I think this quotation answers the questions con- 
tained in both of the letters referred to, but as the rule 
therein laid down was adopted by your predecessor, it 
may be said to have the effect of law until reversed by a 
court of competent jurisdiction. 

Respectfully yours, 

B. L. CARR, 

Attorney General. 
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IN RE 

APPEAL FROM COUNTY SUPERINTENDENT OP 
SCHOOLS, OURAY COUNTY, BY GEO. P. REY- 
NOLDS. 



What census should include. 

Action of county superintendent sustained. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, July 20, 1897. 

HON. GRACE ESPY PATTON, 

Superintendent of Public Instruction, Denver, 
Colorado: 

Madam — I am in receipt of a letter addressed to you 
by Isabelle L. Moore, county superintendent of schools 
of Ouray county, accompanied by a statement. in the na- 
ture of an appeal from the decision of said superintend- 
ent of schools, signed by George P. Reynolds, secretary 
of school district No. 6 in said county, and a statement 
concerning the same matter by the county superintend- 
ent of schools, and I note your verbal request for an 
opinion concerning the matters contained therein. 

There is no dispute concerning the facts in the case, 
as the statements made by the secretary of the school 
district and the superintendent of schools are essentially 
identical. 

It appears that school district No. 6, in Ouray county, 
is situate on Red mountain and Mt. Sneffles; that there 
is a school maintained at Guston, on Red mountain ; that 
on the west of the range, in Sneffle's mining district, 
where the Virginius and other mines are located, there 
are some four hundred men employed in the mines, many 
of them Italians, Austrians, Sw^edes and a few of them 
Americans; that these men work in the mines and board 
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at the company's boarding houses; a few of them have 
their families with them, and some have families resid- 
ing in foreign countries, others in other localities in the 
state of Colorado, and some in other American states. 
The secretary in his letter states the following cases : 

"First— *A* is a native of Sweden; he lives and works in dis- 
trict No. 6, and resided therein on April 10, and his family are 
still in Sweden; he has three children of school age whose names 
appear on the census list of 1897; the county superintendent 
strikes their names from the list on the grounds that the parent 
is a non-resident. I contend that 'A' was a resident of district 
No. 6, on April 10, and that the names of his children should re- 
main on the census list. The superintendent claims contrary, 
who is right?" 

"Second— *B' is from Ohio and leaves his family there, and 
comes into school district No. 6 to make a living for them; he 
follows the vocation of a miner; he has been living here for the 
past six months previous to April 10, and was there on the date 
above named. He has four children of school age, but does not 
know whether he will bring them into this district or not. Shall 
I include them in the census list?" 

"Third— *C' has a family in Denver. He has two children of 
school age who are attending school there. *C' is living and 
working in district No. 6. He votes here and claims by so doing 
he is a resident of the district. Shall his children be included in 
the census list of district No. 6?" 

1 presume these cases are given as good illustrations 
of all others. It appears by the statement of the county 
superintendent of schools, and by a copy of the corrected 
census list, which she furnishes, that she has found the 
names of one hundred children on said list, none of whom 
had ever been in school district No. 6, and very many of 
whom had never been within the limits of the state of 
Colorado, or of the United States. 

She states in her communication to you that it has 
been the custom for several years in that district to take 
the census in the following manner : 

"A deputy is usaally appointed to take the school census in 
the Sneffles mining district. His instructions from the secretary 
aro that he shall take the names of all children of a school age 
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whose fathers are working in the school district. As the census 
taker is not allowed to go into the n^nes on account of danger, 
he gives his blank list to the shift boss or overseer, who follows 
the instructions of the deputy, and in this manner there are 
usually placed upon the census list from fifty to one hundred 
children who were never in the district, and many of them whose 
maternal parents are living in foreign countries." 

The county superintendent states in her letter: 

"For years there has annually been appropriated from the 
county 'fund alone, from $500.00 to $600.00 to the said district, 
which was gained by this method of taking the census that I 
have explained in my statement." 

The census list contains the names of 117 children, 
104 of which have been stricken from the list by the 
county superintendent, and the residence of those so 
stricken from the roll appear in red ink to be in Denver, 
Missouri, Pennsylvania, Ouray, Montrose, Silverton, and 
very many are marked ^'Foreign." 

From the action of the county superintendent in so 
purging said list, the secretary of the school district ap- 
peals to you. I am firmly convinced that the action of 
the county superintendent in this matter must be sus- 
tained. Section 55 of the School Law provides that: 

"The residence of an unmarried person of school age shall 
in all cases be held to be identical with the bona fide residence of 
the parents or guardian of such person; Provided, That such per- 
son or guardian be a resident of the state. If the county super- 
intendent find upon any census list the names of any persons 
who he believes were not residents in good faith of such district, 
as aforesaid, he shall notify the secretary certifying the list, and 
if said secretary shall not establish the correctness of the list 
within fifteen (15) days after such notification, such names shall 
be striQken from the list." 

The census should include all persons of school age 
who are bona fide residents of the district on April 10, 
and the purpose of the census is to determine what per- 
sons are actually residents of the district and entitled 
to school privileges, in order that such persons may re- 



^ 
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ceive the benefit of the state and county funds. To say 
that a person between- the ages of six and twenty-one 
years is entitled to be placed upon the census roll of 
the district, while at the same time actually living in 
another district and receiving the benefit of the school 
in such other district, would be strictly contrary to the 
objects and purposes of the law. The children whose 
names appear upon that census list, and are actually liv- 
ing in Denver, Montrose, Silverton, Ouray, or some other 
town in Colorado, are undoubtedly enrolled in the* towns 
where they actually reside, and are doubtless receiving 
the benefits of the public schools in those towns. To 
place them upon the census roll in that district simply 
because their fathers are working mines in that district 
and living in a public boarding house, would be a travesty 
of the law; and to hold that a man whose children are 
living with their mother in Sweden and Austria, or any 
other foreign country or state, is entitled to have all his 
children enrolled in one of the school districts of Colo- 
rado, such children never having been residents of said 
district, is too ridiculous to receive serious consideration. 
A census roll made up in the manner described in this 
appeal, if allowed to stand, as a basis of apportionment 
of the public funds, would be a cold robbery of other 
districts in that county. My judgment is, that por-. 
tion of the law quoted, which fixes the residence of a 
child of school age in the district where "the parents 
or guardian" resides, must be construed to mean that 
such residence must be identical with that of the parent 
or guardian who has the custody of such child. The 
action of the county superintendent in this matter is to 
be highly commended. 

Very truly yours, 

B. L. CARR, 

Attorney General. 
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IN RE 

EXTENT OF POWER OF SCHOOL BOARD IN MAK- 
ING RULES GOVERNING PUPILS IN PUBLIC 
SCHOOLS BOTH IN AND OUT OF SCHOOL. 



May make reasonable rules to govern to and from home 
to school house. 



State of Colorado, 
Attorney General's OflOice, 
Denver, Colorado, November 22, 1897. 

Madam — I am in receipt of your favor of the twen- 
tieth inst., asking my opinion concerning the power of 
school directors and teachers in certain cases, and I 
quote the following questions therefrom: 

"First— What Is the extent of the power of the school board 
in making rules, governing the conduct of pupils in the public 
schools, both in and out of school?" 

"Second— In case of the failure of the school board to make 
rules and regulations governing the conduct of pupils of the pub- 
lic schools, what power has the teacher in the premises?'* 

I note your remark that the question is one that is 
constantly recurring. I have myself received several let- 
ters, upon the subject, during the last three years, all 
of which have been referred to the office of the super- 
intendent of public instruction for answer, the same com- 
ing within the jurisdiction of that office. Heretofore I 
have not been officially called upon for an opinion, so 
have made no particular examination of the subject, but 
on account of the importance of the question, it being 
one which interests every school district in the state, 
every board of directors, every teacher and we might say 
every pupil in the public schools and their parents, I 
have made an exhaustive examination of the authorities 
and now give you the result of my investigation. 
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The Constitution of this state provides for the es- 
tablishment of school districts of convenient size, in each 
of which shall be established a board of education to 
consist of three or more directors to be elected by the 
qualified electors of the said districts. 

"Said directors shall have control of instruction in the pub- 
lic schools of their respective districts." 

Constitution, article 10, section 15. 

The School Laws contain the following provision: 

"Any school board shall have power to make such by-laws 
for their own government and for the government of the public 
schools in their charge, as they may deem expedient, not incon- 
sistent with the provisions of this act or the instructions of the 
Superintendent of Public Instruction." 

School Law, section 48. 

Under this law it has been held in numberless cases 
that the school board are vested with quasi judicial dis- 
cretion in the matter of making by-laws, rules and reg- 
ulations, and the only power the courts have to control 
them in the premises is to correct any abuse of such dis- 
cretion. Under this provision it has been held by the 
supreme court of Iowa that 

"Any rule of a school, not subversive of the rights of chil- 
dren or parents and not in conflict with humanity and the pre- 
cepts of divine law, which tends to advance the objects of the 
law for establishing public schools, must be considered reason- 
able and proper." 

Burdick vs. Babcock, 31 Iowa, 565. 

And it has been held in numerous other instances 
that the school directors have power to make rules reg- 
ulating prompt attendance, diligence in study, and proper 
deportment within and without the schools, and such 
rules must be reasonable. 

Euleson vs. Post, 79 Illinois, 567. 
Ward vs. Wood, 48 California, 36. 
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And the same doctrine has been held in California, 
Indiana, Massachusetts, Maine, Michigan, Missouri, Ne- 
braska, Ohio and Vermont. 

It has also been decided that 

"In the absence of rules established by the school directors, 
It is the right of the teacher to make all necessary and proper 
rules for the conduct and order of the school, and It is his duty 
to see that order is maintained and the rules observed." 

And that in order to enforce any reasonable regula- 
tion or rule so established, either by teacher or board of 
directors, the teacher may resort to moderate and rea- 
sonable chastisement, or the rules may be enforced by 
suspension or expulsion, as may be determined by the 
board of directors. These rules may extend to and con- 
trol the conduct of children on their way from their 
homes to the school house and on their return from the 
school house to their homes, and it has even been held, 
that for any act done, even in the presence of the par- 
ents, on the way from the school, which is subversive to 
the eflSciency of the school, the teacher may inflict cor- 
poral punishment upon the return of the pupil to the 
school. 

Lander vs. Seaver, 32 Vermont, 114. 

This case carries the doctrine, in my judgment, to 
the extreme limit; and I would hesitate to announce the 
rule in this state, but the rule laid down by the Massa- 
chusetts supreme court in Sherman vs. Charlestown, 
8 Cush., 160, is undoubtedly correct. In that case a girl 
twenty years of age brought suit to recover damages on 
account of expulsion from the public schools. The an- 
swer alleged that the plaintiff w^as of immoral character 
and unchaste and vicious habits. It was argued that if 
a young person, male or female, sustains a bad moral 
character, and is guilty of gross acts of notorious mis- 
conduct, provided, there is no violation of the rules of 
the school, and no misconduct in the school, such pupil 
cannot be rightfully excluded for that cause. In passing 
upon the question the court said : 
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"The court is thoroughly satisfied that upon proof of the facts 
tendered by the defense, the school committee were justified in 
excluding plaintiff, and that such exclusion was not wrong." 

In Davin vs. Gose, 85 Missouri, 485, a teacher had 
established a rule against the use of profane language, 
quarrelling or fighting, among the scholars, either at the 
schoolhouse or on the way home. One of the pupils vio- 
lated the rule on the way home from school and the 
teacher punished him by whipping him with a switch. 
Action was brought to recover damages and in deter- 
mining the case the court said; 



•n 



*While»it is provided in section 7045, Revised Statutes, *The 
board shall have power to make all necessary rules and regula- 
tions for the government of schools in their district,* if they fail 
to do so, the right of the teacher employed to teach the school 
to adopt reasonable rules to promote good order and discipline, 
rises out of the very nature of his employment, and the only 
question worthy of consideration which this record presents, is, 
was the rule which forbade the use of profane language, quar- 
relling or fighting, either at school or on their way home, reason- 
able and promotive of good -order and the proper discipline of 
the school? 

"It must be conceded that the rule, in so far as it for- 
bade such acts on the part of the scholars, while at school, was 
not only reasonable but necessary to the orderly conduct of the 
school; but it may be insisted and doubtless was urged before 
the trial court that so soon as the scholars were dismissed from 
the school by the teacher his authority over them ceased and 
that of the parent resumed, and that therefore, that portion of 
the rule which forbade such acts as are therein mentioned, while 
the scholars are on their way to their homes, is without sanction 
or authority. We are unwilling to go to this extent, 'believing it 
to be unsupported either by reason or weight of authority. ♦ • ♦ 
If the effect of acts done out of the school room while the pupils 
are returning to their homes and before parental control is re- 
sumed, reach within the school room and are detrimental to the 
good order and best interests of the school, no reason is pre- 
sented why such acts may not be forbidden and punishment in- 
fiicted on those who commit them." 
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Citing: 

Burdick vs. Babcock, 31 Iowa, 562. 
Lander vs. Seaver, 32 Vermont, 114. 
Sherman vs. Charlestown, 8 Gushing, 160. 

In each of the cases cited the same doctrine is 
maintained. 

Dritt vs. Snodgrass, 66 Missouri, 286, is an interest- 
ing case, upon the subject and carries the doctrine, of 
the power of school directors to make rules, to the ut- 
most limit. In that case the board of directors and 
teacher had made a rule prohibiting the scholars from 
attending evening parties during the continuance of the 
school. A pupil, who was a young man seventeen years 
of age, with the consent of his parents, attended an even- 
ing party, and for violation of the rule of the school was 
expelled by the board of directors. Action was brought 
to recover damages. In passing upon the case the court 
expressly declined to decide upon the question of the 
reasonableness of the rule, and speaking upon that ques- 
tion the court said: 

"School directors are elected by the people; receive no com- 
pensation for their services; are not always or frequently men 
who are thoroughly informed as to the best modes of conduct- 
ing schools. 

"They are authorized, and it is their duty, to adopt reason- 
I • able rules for the government and management of the school, 

I and it would deter responsible and suitable men from accepting 

the position if held responsible for damages to pupils expelled 
j under the rules adopted by them under the impression that the 

i welfare of the school demanded it, if the court should deem it 

improper. They are to determine what rules are reasonable, and 
who shall say that the rule adopted in this case was harsh or op- 
pressive? I might think it was; wiser men might maintain that 
it was proper and right; that pupils attending social parties are 
liable to have their minds drawn off from their studies and thus 
to retard their progress, and whether the rule was a wise one or 
not the directors and teacher were j;iot liable to any action for 
damages for enforcing, even to the expulsion of the pupil who 
violates it." 
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In Bolding vs. State, 23 Texas Appeals, 135, the 
court of criminal appeals of that state uses the following 
language: 



nr 



•Teachers have the right, the same as boards, to prescribe 
reasonable rules for the government of the school under their 
charge and to enforce, by moderate restraint and correction, 
obedience to such rules. This authority of the teacher over the 
pupils is not in our opinion necessarily limited to the time when 
the pupils are at the school room or under the aqtual control of 
the teacher. Such authority, we think, extends to the prescrib- 
ing and enforcement of reasonable rules and regulations even 
while the pupils are at their homes." 

In Hutton vs. State, 23 Texas Appeals, the same 
cojirt sustained the act of the teacher under the follow- 
ing circumstances: 

"Defendant was a school teacher conducting a school; this 
boy fought with other boys, but the lighting occurred away from 
the school house and not during school hours. Among other rules 
of the school was one prohibiting the students from fighting. 
When it came to the knowledge of the teacher that this pupil 
and others had been engaged in fighting he punished all so en- 
gaged for violation of the rules, by whipping them." 

, In passing upon the question the court said: 

"Our law wisely provides that the exercise of moderate re- 
straint or correction, by teacher over a scholar, is legal. It is 
shown by the evidence that the correction administered by the 
teacher to the pupil in this instance, was moderate. It was 
merely an ordinary whipping with a small switch such as many 
parents inflict upon their refractory boys and such as should 
perhaps be more common among parents and teachers. That 
the punishment so inflicted for the infraction of a rule of the 
school, which infraction was committed away from the school 
house and not during the school hours, did not deprive the 
teacher of the legal right to punish the pupil for such infraction." 

So far as m}^ investigation goes I have found no case 
which denies the right of the board of directors, and the 
teacher to make reasonable and necessary rules for the 
government of the schools or which confines the opera- 
tion of these rules to the school house or the school 
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grounds. On the other hand, every case in which the 
question has been raised sustains the doctrine, that any 
reasonable rule for the government of the conduct of the 
children attemding the schools, not only during the time 
. they are in the school room, but while away from it and 
on their way to and from school, will be sustained by 
the courts. 

In the light of these decisions I have no hesitation 
whatever in advising you that under the constitution and 
laws of this state the board of directors of any district 
have power to establish reasonable rules and regulations 
for the government of the schools under their charge, for 
controlling the conduct of teachers and pupils, not only 
while in the school room, but while going to and from the 
school, and that such reasonable rules and regulations 
may be enforced by suspension, expulsion or corporal 
punishment, as the board of directors may determine. 

That in the absence of any rules and regulations 
prescribed for the government of the schools by the 
board of directors, it is within the power of the teacher 
to make such reasonable rules and regulations, and to 
enforce them, in the same manner, subject always to 
the supervision of the board of directors. 

' Very respectfully yours, 

I B. L. CARR, 

[ Attorney General. 

■ 

TO HON. GRACE ESPY PATTON, 

Superintendent of Public Instruction, Denver, 
Colorado. 



10 
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IN RE 

CONDEMNATION PEOCEEDINGS. 



Right of school district to compel owners of lots adjoining 
school to sell. 

Can condemn and talve land to the amount of one acre, upon 
payment of damages assessed by court. 



State of Colorado, 
Attorney General's Office, 
« Denver, Colorado, February 3, 1898. 

HON. GRACE ESPY PATTON, 

Superintendent' of Public Instruction, State 
Capitol, City: 

Dear Madam — I am in receipt of a letter from Hon. 
Frank D. Ball, superintendent of schools of Douglass 
county, addressed to you and referred to this office, in 
which he states that: 

"District No. 27 owns one lot in Pemberton, on which the 
school house is located, and wants to purchase two adjoining 
lots. The owner refuses to sell for a reasonable figure," 

And he asks your advice as to how to proceed in 
the matter. 

Section 40 of the School Law makes school districts 
bodies corporate, with power to hold property and be 
a party to suits and contracts, the same as municipal 
corporations in this state. 

Section 49 of the School Law is as follows: 

"It shall be lawful for a school district in this state to take 
and hold under the provisions of chapter 31 of the Revised 
Statutes, so much real estate as may be necessary for the loca- 
tion and construction of a school house and convenient use of 
the school, provided that the real estate so tal^en otherwise than 
bv the consent of the owner thereof shall not exceed one acre." 
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This statute as quoted is evidently a misprint, and 
he words ^'Revised Statutes" appearing therein should 
read "General Laws." In the Session Laws of 1883 we 
find : 

"An act to provide for condemning sites for public school 
buildings," which reads as follows: 

"Section 1. It shall be lawful for any school district in this 
state to take and hold under the provisions of chapter 31 of 
the General Laws so much real estate as may be necessary for 
the location and construction of a school house and convenient 
use of the school, provided that the real estate so taken other- 
wise than by the consent of the owner thereof shall not exceed 
one acre." 

Section 2 of the same act is an emergency clause. 
This law wa^ approved February 13, 1883, and chapter 
31 of the General Laws therein referred to is the one 
entitled "Eminent Domain" in the codification of 1877 
and is still in force. This act provided a system whereby 
any person having the right to condemn lands may go 
into court and file a petition, and require the party own- 
ing the lands to come into court and have the damages 
assessed. This law is now found in Mills' Annotated 
Statutes, commencing at section 1715, and under the 
provisions of said act the district would have the right 
to file its petition in the district court for condemna- 
tion of the premises. 

Of course, if the land now occupied by the school 
house added to the two lots which the district seeks 
to purchase, would exceed one acre, the action would not 
lie, but if not exceeding an acre, including the ground 
already occupied, the court would enter an order pro- 
viding for the appointment of commissioners or a jury 
to assess the damages, and the district could acquire 
title thereto. I know of no other way in which the dis- 
trict can acquire such title except by paying the price 
demanded by the owner. I return Mr. BalPs letter here- 
with. 

Very truly yours, 

B. L. OARR, 

Attorney General. 




148 BIENNIAL REPORT 

IN RE 

ELECTION OF SCHOOL DISTRICT OFFICERS. 



Time and oflSce to be filled. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, March 31, 1898. 

HON. GRACE ESPY PATTON, 

Superintendent of Public Instruction, 
Denver, Colorado. 

Dear Madam — In answer to your query concern- 
ing the proper time for the election of school directors 
in school districts of the third class, I will say, that I 
have carefully examined the statutes upon the subject 
and I find that said third-class districts must be divided 
into three other classes for the purpose of determining 
the time for the election of officers, as follows: 

All third class districts organized prior to February 27, 1883, 
should elect a treasurer in 1898, a secretary in 1899 and a presi- 
dent in 1900. 

All such districts organized between February 27, 1883, and 
April 4, 1887, should elect a president in 1898, a treasurer in 1899 
and a secretary in 1900. 

All such districts organized since April 4, 1887, should elect 
a secretary in 1898, a president in 1899, and a treasurer in 1900. 

« 

This seems to be the inevitable conclusion drawn 
from the several statutes that have been passed. I 
think if this matter were called to the attention of the 
next legislature they might possibly think it advisable 
to so change the statutes as to require the election of 
the same officer in all such districts the same year. 

Very respectfully yours, 

B. L. CARR, 

Attorney General. 
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IN RE 

RIGHT OF BOARD TO EXCLUDE CHILDREN 
FROM SCHOOL BECAUSE NOT VACCINATED. 



They have such right. 



State of Colorado, 
Attorney General's OflBce, 
Denver, Colorado, September 14, 1898. 

HON. GRACE ESPY PATTON, 

Superintendent of Public Instruction. 

Dear Madam — At your request 1 have examined the 
questions involved in the letter of Hon. Geo. L. Harding, 
superintendent of schools of Boulder county, and here- 
with submit the result of my investigations. His ques- 
tions are as follows: 

"Can children who are not vaccinated be excluded from 
school? If so, by what authority? Is the authority of the state 
board of health absolute in the matter?" 

The authority of the health oflScers in the premises 
is found in the following statute: 

"Any board of health of any town, city or county, may make 
suitable provision at any meeting for the inoculation of the in- 
habitants with cow pox under the direction of the local board of 
health or health officers." 

Mills' Annotated Statutes, section 3594. 

This statute has been in force ever since the state has 
had an organized existence. Whether it was in force 
under the territorial laws or not, I have not taken the 
trouble to investigate. It is an enactment under the 
police powers of the state, and so far as I know, its 
validity has never been questioned. In the light of his- 
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tory, it would seem to be too late to raise the question 
of the advisability of its enforcement. 

Section 48, on page 38 of the Compiled School T«aws, 
contains the following provisions: 

"Any school board shall have power to make such by-laws for 
their own government and for the government of the public 
schools under their charge, as they may deem expedient, not In- 
consistent with the provisions of this act, or the instructions of 
the superintendent of public instruction." 

There would seem to be no question whatever that 
under this statute the school board would have the 
power to make any bylaw tending to promote the morals 
and health of the pupil as well as those tending to pro- 
mote intellectual development. A bylaw providing that 
any pupil infested with small pox, scarlet fever, diph- 
theria or any other contagious disease, should be ex- 
cluded from the school, would certainly come within the 
powers of the board under this statute; and as preven- 
tion is conceded to be better than cure, I can see no 
reason why a bylaw providing that a well recognized 
preventive must be resorted to under pain of exclusion 
from school, would not be equally within the powers of 
the school board, particularly in cases where the board 
of health shall have made an order and "suitable provi- 
sion" under the statute first cited. 

Very respectfully, 

B. L. CARR, 

Attorney General. 
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IN RE 

STATE VOTE. 



Canvass of. 

Constitutional and statutory requirements. 

Joint sessions of legislature. 

Ceiiillcates of election of executive oflScers. 



State of Colorado, 

Attorney General's OflBce, 

Denver, Colorado, January 9, 1897. 

HON. E. W. HURLBUT, 

Speaker of the House of Representatives, and 

HON. JARED L. BRUSH, 

Lieutenant Governor of Colorado. 

Gentlemen — In compliance with your request I have 
the honor to submit to you a statement of the constitu- 
tional and statutory requirements concerning the can- 
vas of the vote for state oflBcers. 

Section one of article four of the constitution pro- 
vides for the election of a governor, lieutenant governor, 
secretary of state, auditor of state, state treasurer, at- 
torney general and superintendent of public instruc- 
tion; each of whom shall hold office for a term of two 
years, beginning on the second Tuesday of January next 
after his election. 

Section 3 of the same article provides that : 



««ri^l 



'The returns of every election for state officers shall be 
sealed up and transmitted to the secretary of state directed to the 
spealier of the house of representatives, who shall, immediately 
upon the organization of the house and before proceeding to 
other business, open and publish the same in the presence of a 
majority of the members of both houses of the general assem- 
bly, who shall for that purpose assemble in the house of repre- 
sentatives. The person having the highest number of votes for 
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either of the said offices shall be declared duly elected, but, if 
two or more have an equal and the highest number of votes for 
the same office, one of them shall be chosen thereto by the two 
houses on joint ballot." 

Section 1630, Mills' Annotated Statutes, contains 
the statutory law with reference to the canvass of votes 
for the officers of the executive department, and is as 
follows: 

"The abstract of votes cast in each county for the officers of 
the executive department, shall be sealed up by the county clerks 
of said counties, and delivered or transmitted in a registered 
package by mail to the secretary of state, directed to the speaker 
of the house of representatives. Upon the organization of the 
house of representatives, the secretary of state shall deliver to 
the speaker of the house all of the returns for officers of the ex- 
ecutive department that he shall have received, and upon the re- 
ceipt of the same by the speaker of the house of representatives, 
he shall, before proceeding to other business, open and publish 
the same in the presence of a majority of the members of both 
houses of the general assembly, who shall for that purpose as- 
semble in the hall of the house of representatives. The person 
having the highest number of votes for either of said offices shall 
be declared duly elected by the presiding officer of said assem- 
bly. But if two or more have an equal and the highest number 
of votes for the same office one of them shall be chosen thereto 
by the two houses on joint ballot." 

The constitutional provision above cited seems to 
place the matter of the counting and publication of the 
vote exclusively in the hands of the speaker of the house. 
The only limitation upon his powers in this respect be- 
ing that it must be done in the presence of a majority of 
the members of both houses. 

For the purpose of opening and publishing the vote 
it does not appear that any joint session of the two 
houses is essential or necessary and it does not appear 
that either of the two houses, or both acting jointly have 
any control over the speaker of the house in the matter 
of opening or publishing the vote. 

If, however, upon the count it shall appear that any 
two candidates for the same office have an equal and 
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the highest number of votes for that oflBce, then it 
would be necessary to resolve the two bodies into a 
joint session and proceed to the election of an ofiScer 
to fill that office, and it is only for such purpose that 
such a joint session is necessary. 

There is no law or constitutional provisi6n, how- 
ever, that prevents the two bodies from assembling 
together in joint session, if they see fit, for that or any 
other purpose, and I suppose, should they determine to 
do so, under the rules of the two bodies the lieutenant 
governor should preside over the joint session, but it 
must be clearly understood that in case such joint ses- 
sion be held, neither the joint session nor either house 
acting by itself, can have any control whatever over the 
opening, counting or publication of the vote, that being 
a matter exclusively in the control of the Speaker of 
the House as before stated. 

There seems to be no constitutional or statutory 
provision necessitating the making of a record of the 
result of the election or the issuance of certificates to 
the officers elect. The mere publication of the result 
of the election in the presence of a majority of the mem- 
brs of both houses is apparently sufficient to entitle the 
officers elect to enter upon the discharge of their duties. 
There would be no objection, however, to the signing of 
a certificate by the speaker of the house for each of the 
officers elect, and it might be the proper thing to do; 
but the official status of such officers would not be ef- 
fected either by the signing or the failure to sign such 
a certificate of election. 

I think I have answered all the questions suggested 
by our conversation this morning. 

Yours respectfully, 

B. L. CARR, 

Attorney General. 
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IN RE 

SCHOOL HOLIDAYS. 



Teachers make up lost days. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, January 12, 1897. 

MRS. LOUISA P. YOKOM, 

County Superintendent Dolores County, 
Rico, Colorado. 

Dear Madam — Your favor of the ninth inst. enclos- 
ing letter from honorable superintendent of public in- 
struction, is received. That letter is as follows: 

"Supt. Yokom— Any legal holiday that occurs during term 
time (that is between the day that school commences and closes) 
is a holiday for the teacher who receives pay for that day. If 
Friday after Thanksgiving, which is not a legal holiday or on 
other days, school is dismissed, the teacher may make up the 
time on Saturday or smy time that suits the directors. The di- 
rectors should be consulted and they should regard the conven- 
ience of the teachers and the patrons of the school." 

• 

I note that you say in your letter that you do not 
agree with her as to her construction of the law, as you 
think teachers should do twenty days' work for twenty 
days' pay. 

Notwithstanding your axiomatic statement, still I 
am constrained to believe the construction of the law by 
the superintendent of public instruction is correct. If 
you will read it carefully, you will see that she holds it 
to be the duty of teachers to make up all lost days except 
legal holidays. As to those they are not required to 
teach nor to make up for the time, and their pay goes on 
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the same, it being the intent of the law to give them 
that much time. I can see no criticism to be made upon 
her answer. 

Very truly, 

B. L. CARR, 

Attorney General. 



IN RE 

STATUS OF CERTAIN MINERAL LANDS IN COLO 

RADO. 



Letter to representatives in congress. 
Mineral lands. 
Statute of limitations. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, January 13, 1897. 

HON. HENRY M. TELLER, 

HON. E. O. WOLCOTT, 

United States Senate, 

HON. J. C. BELL, 

HON. J. F. SHAFROTH, ^ 

House of Representatives, 
Washington, D. C. 

Dear Sirs — On February 6, 1895, 1 addressed a letter 
to you concerning the status of certain mineral lands in 
this state, being those mineral sections designated as 
sections 16 and 36. I called your attention to the fact 
that section 15 of the enabling act provides : 

"That all mineral lands shall be excepted from the grants of 
this act." 
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And to the further fact that over twenty years having 
passed since the passage of said act it would seem to be 
desirable that a law be passed in the nature of a statute 
of limitations providing in substance that all lands here- ^ j 

tofore granted to the state of Colorado for any public \ 

w 

purpose, whereon no claim for mineral purposes had 

been filed prior to August 1, 1894 (or some other date to 

be designated in the act) shall be conclusively presumed 

to have been unknown to be mineral lands prior to the 

first day of August, 1876, and the registers and* receivers 

of the several land offices in the state of Colorado should 

reject mineral applications for entry on said lands. I j 

also suggested that it is possible that the same result I 

might be obtained by the simple repeal of section 15 of i 

the enabling act. « 

In accordance with the suggestions contained in that 
letter a bill was introduced substantially as recom- 
mended. It seems that the matter was referred to the 
commissioner of the general land office, who reported 
adversely to the bill. In his letter I find the following 
quotation : 

"It can not be considered a hardship to the state to require 
it to defend its title at a hearing where the witnesses may be j 

brought face to face and be subject to cross examination (IG L. { 

D., 284), and it is not sufficient to say that a mere allegation by 
the mineral claimants will establish the fact that the land was 
known mineral land at the date of the admission of the state, 
if surveyed, or at the date of the survey. The burden of proof ♦ 

is upon the mineral claimant and he must show that the lands 
possessed known mines capable of being profitably worked, and 
making the land most valuable for these mineral deposits." 

In my letter of March 4 to the Hon. John C. Bell, I 
took occasion to say that this was not an answer to the 
suggestion contained in my former letter, for the reason 
that it is generally easy to find witnesses who will tes- 
tify positively to some fact occurring twenty years ago, 
and exceedingly difficult for the state to show that such 
testimony is untrue. 



! 
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As I understand the rule, the department does not 
require that there must be proof of "known mines," but 
simply proof of known mineral deposits of a valuable 
character, and this law is a very different proposition 
from that cited by the commissioner's letter. 

Another objection the commissioner made was, 

"That the proposed legislation should not be enacted for the 
further reason that its adoption would be retroactive in effect 
and would invalidate all claims applied for since August 1, 1894." 

As I stated to Mr. Bell at that time, I am not at all 
strenuous about the date for the proposed legislation to 
take effect, and while I do not think any considerable 
harm could come from it, even it if were a little retro- 
active, I do not object to your changing the date of it 
to the date of the passage of the bill. 

At the time I wrote the first letter a matter was 
pending in the general land office to which the state was 
a party, involving title to a section of coal land near 
Trinidad, being the case known as Frees et al. vs. the 
State. The case bad passed through a long course of 
litigation, involving great expense, and a short time after 
the writing of said letters a decision was rendered by the 
commissioner confirming the title in the state. An ap- 
peal was taken from this decision to the secretary of the 
interior, and the decision of the commissioner was 
affirmed. It turned upon the proposition mainly that 
the evidence was not confined to any particular forty- 
acre tract, and that it did not appear affirmatively, thgt 
the land was known to be more valuable for mineral 
purposes than for any other purpose at the time of the 
filing of the township plats. Since that time there have 
been a large number of cases in the several land offices 
of the state, involving the same question, but so far as 
I recall at the present time, all of them have been de- 
cided in favor of the claimants, they being in all cases 
able to produce proof that the land was known to be 
mineral in character prior to the date of the township 
plats. 



( 
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In most of these cases there has been a contest and 
a cross-examination of witnesses, but as I said to you 
in my. first letter, it is an easy matter to find witnesses 
who will testify that they examined the land and knew 
of its mineral character fifteen or twenty years ago, and 
it is an exceedingly diflBcult matter for the state to con- 
trovert such testimony or, in other words, to prove a 
negative. 

At the present time there is a controversy between 
certain mineral claimants, under the United States laws, 
and certain other persons who hold leases from the 
state of Colorado, upon section 16, township 2 south, 
range 73 west, in Gilpin county, commonly known as the 
"Apex section." It is an exceedingly valuable section 
of land upon which no development had ever been made 
until the year 1891 or 1892. As I am informed at the 
time of the filing of the township plats in that township, 
the land was covered with a dense growth of timber and 
was valuable for timber purposes. Subsequently a fire 
swept over that section of country, destroying the tim- 
ber, and the same has been removed almost entirely, 
being of no value except for fire wood. 

I am also informed that a large section of the land 
is valuable for grazing land. In the early nineties, I 
think in 1892 or 189eS, there was a considerable amount 
of prospecting for gold in every part of the state, and 
upon this section some valuable mineral deposits were 
discovered. The land was surveyed into five-acre tracts, 
under the orders of the land board, and many of the 
tracts leased by the state, there being at that time no 
pretense whatever that the land was anything but state 
land, under the grant in the enabling act. It is now- 
contended, and there are several affidavits on file, in thf^ 
land oflBce, for the purpose of supporting the contention, 
that the land was known to be mineral in character in 
1879. 

In presenting the matter to the land board counsel 
for the mineral claimants have called attention to the 
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case of "Bardin vs. The Northern Pacific Railroad Co.", 
154 United States Reports, page 288, in which the major- 
ity of the court hold that, 

"By the grant of public lands made to The Northern Pacific 
Railroad Company by the act of April 2, 1804, chapter 17, 13 
Statutes, 365, all mineral lands other than iron or coal are ex- 
cluded from this portion whether known or unknown." 

And the majority of the court seem to hold to the 
doctrine that the question, whether the mineral char- 
acter of the land were known or not, is immaterial up 
to the time of the issuance of a patent by the United 
States government; holding, also, that the patent would 
estop the government from afterwards claiming title to 
the land. As you are doubtless aware, there is nothing 
whatever in the granting act, which requires the state of 
Colorado to take out a patent to its school lands. The 
grant itself being one In presenti and taking effect when- 
ever the land is definitely located; in other words, iden- 
tified by the survey and approval of the township plats. 
If the courts are to hold to the same doctrine with refer- 
ence to the school lands that they lay down with refer- 
ence to the lands of the Northern Pacific railroad, in the 
case cited, it appears to me that the title of the state, or 
its grants to school lands in the mineral regions, can 
never be absolutely settled because under the doctrine 
in that case a discovery of mineral at any time appears 
to defeat the title which the state is supposed to have 
had, and no lapse of time could relieve the lands from 
such encumbrance. 

It is true the decision in the Free's case, to which I 
have alluded, was made by the department in 1895, 
nearly two years after the promulgation of the opinion 
in the Bardin case, hence I conclude that the department 
did not apply that doctrine to the school lands, but I 
can see no reason to believe that if the matter were 
carried into the supreme court, the court would make 
any difference between school lands and railroad lands. 
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I have called your attention to this situation at this 
time on order to impress upon you the importance of 
securing the passage of a law limiting the time within 
which the exception of mineral lands from the grant 
can be held to be effectual, and it seems to me that if 
this matter were called to the attention of the commis- 
sioner of the general land oflSce, he must hold that a 
statute of limitations so drawn as to protect the rights 
of the persons whose claims have already attached would 
be unobjectionable. 

You can readily see that this is a matter of greatest 
importance to the state of Colorado, because it affects 
the title of the state to every acre of school land that it 
now has or which has been disposed of, because there 
is no knowing when mineral of some character may be 
discovered upon any of said lands. 

1 sincerely hope that you will examine this matter 
and urge the passage of the bill already introduced, 
amended if necessary to suit the views of the commis- 
sioner of the general land oflSce, as expressed in his 
letter of March, 1895. 

Very respectfully yours, 

B. L. CARR, 

Attorney General. 
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IN RE 

SENATE JOURNAL. 



Wljose duty to prepare copy, secretary of state or senate. 
No authority for publication unless ordered by senate. 
Senate determine' by whom copy shall be made. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, January 14, 1897. 

To the Judiciary Committee of the Senate, Hon. Ed. T. 
Taylor, Chairman: 

Gentlemen — I am in receipt of your letter of this 
date, in which you say that the question has been raised 
by the secretary of state as to whose duty it is to pre- 
pare a copy of the Senate Journal, to be furnished the 
printer, in case, the senate journal, or any part of it, shall 
be ordered printed; and asking my opinion upon the fol- 
lowing questions: 

'*l. Is there any authority for the publication of the journal 
of the senate, or any part thereof, unless its publication is first 
ordered by the senate? 

"2. In case the journal or any part of it is ordered, printed 
by the senate, whose duty is it to determine, 

*'(a) How many copies shall be printed? 

"(b) What part of the journal shall be printed and in what 
form? 

"(c) And by whom the copy for the printer shall be prepared? 

"3. Is there any law which gives the secretary of state au- 
thority to do anjrthing in the premises, excepting only^ 

"(a) To see that a sufficient number of copies shall be pub- 
lished to provide one copy for each county in the state; 

"(b) And to see that one copy is sent to the county clerk 
and recorder of each county in the state?" 

The Constitution of this state contains the follow-' 
ing section: 

11 



i 
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"Bach house shall keep a journal of its proceedings and may, 
in its discretion, from time to time, publish the same, except 
such parts as require secrecy, and the ayes and noes on any 
question shall, at the desire of any two members, be entered on 
the journal." 

Article V., section 13. 

In re Roberts, 5 Colorado,. 525. 

(1.) In my opinion there is no authority for the pub- 
lication of the journal of the senate, or any part thereof, 
unless its publication is first ordered by the senate. 

(2) In case the journal, or any part of it, is ordered 
printed, by the senate, that body may determine what 
part of it shall be printed, in what form it shall be 
printed, the number of copies that shall be printed, and 
may also determine by whom the copy for the printer 
shall be prepared. 

(3) The statutes of this state provide that the sec- 
retary of state shall have a sufficient number of copies 
of the journals of the senate and house of representa- 
tives, published to supply each county of this state with 
one copy of each journal ; and it is made the duty of the 
secretary of state to deliver said journals to the county 
clerks of the several counties of the state. 

Session Laws, 1893, page 266, section 1 and 2. 

3 Mills' Annotated Statutes, section 1769a, 
1769b. 

In an act in relation to public printing, passed in 
1891, it is provided, that the secretary of state shall ad- 
vertise for proposals for public printing, including the 
printing /)f the house and senate journals. It is further 
provided by the same act that the journals shall be 
printed in a certain kind of type. 

Session Laws, 1891, pages 275 and 277, sec- 
tion 1 and 3. 

3 Mills' Annotated Statutes, 3663 and 3664a. 
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I am unable to find any further provision in the con- 
stitution and laws of this state for the preparation and 
publication of the house and senate journals. It has 
been the custom of the legislature of this state, at its 
several biennial sessions, to include in the general' ap- 
propriation bill, an appropriation for preparing, indexing 
and printing or publishing the house and senate journals. 

Session Laws, 1891, pages 33 and 34. 
Session Laws, 1893, page 37. 
Session Laws, 1895, pages 22 and 23. 

Very respectfully yours, 

B. L. CARR, 

Attorney General. 

By CALVIN E. REED, Assistant. 



IN RE 
MILITARY POLL TAX. 



Duty of assessor to extend. 
Duty of treasurer to collect. 



State of Colorado, 

Attorney General's Oflflce, 

Denver, Colorado, January 25, 1897. 

HON. FRANK HALL, 

County Treasurer, Arapahoe County, 
Denver, Colorado. 

Dear Sir — I am in receipt of your favor informing 
me that the assessor of Arapahoe county has turned 
over the tax roll to you without any military poll tax 
extended thereon. 
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The statute provides: 

"The county commissioners, .of each county, shall, at the time 
of levying the tax for county purposes, cause to be levied an 
annual poll tax of one dollar upon each male inhabitant over the 
age of twenty-one years, except active members of the National 
Guard and such other persons as may be exempt by law." 

The statute also imposes a heavy penalty upon the 
county commissioners for failure to levy such tax. 

Laws of 1889, page 399, article VI., section 1. 

In other words, the duty of the commissioners is to 
levy the tax. The meaning of the word levy is, "To as- 
certain the amount necessary to be raised, and the per- 
formance of such other acts as will authorize the tax 
collector to proceed to collect the tax." 

Moore vs. Foote, 32 Mississippi, 479. 

If the placing of this tax upon the roll is necessary 
to enable you to collect it, and the assessor neglects this 
duty, it w^ould seem the djity of the commissioners to 
see that it was done, and having, as they do, fuU control 
over the tax roll, it is unquestionably within their 
' power, and may well be held to be their duty to see that 
such tax is placed upon the roll, either by the assessor 
or some other person. It has been the custom in all 
the counties of the state heretofore, for the assessor to 
extend such tax, and it may well be contended that 
under their general powers, as assessors, having author- 
ity to make up the roll of all taxes to be collected, the 
assessor can be compelled to do so by the county com- 
missioners under the provisions of section 3795 of Mills' 
Statutes. In my judgment, however, it is not material 
whether this military poll tax is extended upon the gen- 
eral tax roll or not. All that is required to enable you 
to collect the tax is a list of persons subject thereto. 

You will notice that the statute imposes this tax 
upon "All male inhabitants over the age of twenty-one 
years," with a few exceptions, and makes such persons 
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subject to the payment of the tax. All such persons 
then have s^ duty to perform, viz., the payment of the 
tax, and the statute imposes a penalty upon such per- 
sons who fail to perform such duty, as follows: 

"Any person subject to military poU tax and refusing or neg- 
lecting to pay the same on or before the 1st day of August each 
year, shall be considered delinquent, and thereafter such unpaid 
tax shall draw interest at the rate of 15 per cent, per annum, 
and if any person shall neglect or fail to pay such tax until the 

I 30th day of December each year, the county treasurer shall make 

the same by distress and sale of any personal property of such 

I delinquent, in the manner provided by law for the distress and 

I sale of personal property for unpaid taxes." 

!. Session Laws 1891, 343, section 1. 

This statute clearly imposes upon the tax payer 
the duty to pay the tax, and upon the county treasurer 
the duty to collect it, whether it appear upon the tax 
roll or not. ' 

**The grant of power to collect carries with it the usual, or- 
dinary and necessary means for the exercise of the power." 

Mclnnery vs. Reed, 23 Iowa, page 414, citing 

Blackwell on Tax Titles, chapter 22, para- 
graph 1811 d, chapter 31, page 448 (Ed. 
1864). 

Mayor vs. Colgate, 2 Kernan (N. Y.), 140. 

Having, then, as you see, the complete grant of 
power to collect the tax, you must necessarily have the 
power to make up a roll, or do any other thing necessary 
to enable you to exercise such power, and in case the 
county commissioners fail in the duty to make a com- 
plete levy of this tax, I see no reason why you are not 
required to do whatever things may be necessary to en- 
able you to collect it. 

I am informed that the county commissioners of 
Arapahoe county have included the military poll tax in 
their order, providing for the levy of taxes for the year 
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1896, and the failure of the assessor to perform his duty 
in extending any portion of that order upon the tax 
roll, will neither excuse the commissioners from seeing 
that it is done, or you from making the collection. 

I can do nothing in the premises without an order 
from the governor or auditor of state. I have received 
no such order, and it does not seem to me to be the 
proper thing for the state to be compelled to resort to 
the courts, in order to compel county officers to perform 
their plain statutory duties, when there is ample power 
within the counties themselves to enforce such perform- 
ance. It is only a few weeks since this office was called 
upon to commence an action for mandamus, to compel the 
assessor of Arapahoe county to extend upon the tax roll 
the railroad taxes assessed by the state board of equal- 
ization. Before that action was commenced the county 
attorney informed me that he had advised the assessor 
that it was his duty to extend the military poll tax, and 
until I received your letter I had ^apposed the assessor 
had performed this duty in accordance with such ad- 
vice. 

It was clearly understood between myself and the 
county attorney that this should be done and for that 
reason the matter of extending this tax was not in- 
cluded in the mandamus proceeding, but for such under- 
standing it would have been done. I am assured by the 
county attorney that he acted in good faith in the prem- 
ises and supposed the assessor would be governed by 
his advice. Failing to do so, I think I can see a clear 
way in which he and other county officers can be held 
personally responsible. 

In my judgment it would be better for the state 
to take no action whatever in the way of enforcing the 
collection of this tax and in case of the failure of the 
county officers to remit the same, as required by law, to 
bring suits upon the bonds of the delinquent county offi- 
cers for such damages as the state may suffer by reason 
of their delinquencies. 
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I am informed that you have now in your office a 
list of persons returned to you by your county assessor 
last year who are supposed to be liable for the payment 
of this tax. 

I would suggest to you that you revise that list in 
such a manner as to you seems advisable, and whenever 
any one calls to pay his taxes you call his attention to 
his duty with reference to the military poll tax, and 
that you also notify each person appearing upon said 
list as revised, of his liability under the law, and of 
the penalty imposed for failure to discharge his duty 
in that respect. 

I would also suggest that you call the attention of 
the county commissioners to what I have said with ref- 
erence to their duties in this matter, and request of them 
such assistance in the premises as you may require. 

I desire also to call your attention to the fact that 
the unpaid military poll taxes in your county, for the 
past year, have been delinquent since the first of Au- 
gust, 1896, and are now bearing interest at the rate 
of fifteen per cent, per annum, and on the thirtieth day 
of December last it became your duty to proceed to the 
collection of the same by distress and sale of personal 
property, and if you have not already done so, that you 
examine that list, determine what parties appearing 
thereon are delinquent and proceed at once to the collec- 
tion of the military poll taxes for that and preceding 
years. 

Very respectfully yours, 

B. L. CARR, 

Attorney General. 
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IN RE 

CERTAIN MINERAL LANDS IN COLORADO AND 

STATUS THEREOF. 



Letter to United States land offices in Colorado. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, January 29, 1897. 

REGISTER AND RECEIVER 

United States Land Offices, Colorado. 

Dear Sirs — The subject matter of your letter and also 
of several letters of a similar character, received by me 
within the last few days, demands an explanation of 
the situation of mineral lands in Colorado, situate upon 
sections 16 and 36 in each township, and of an explana- 
tion concerning such lands more elaborate than can be 
set forth in an ordinary letter. Hence I have deemed 
it advisable to make such explanation in the form of a 
circular letter which can be forwarded to persons de- 
siring the information, and probably obviate the neces- 
sity of writing to a large number of people upon the 
subject. 

The records of this office show that for a number of 
years past, applications have been filed by persons who 
have made discoveries of mineral upon school lands of 
the above designation, with a view to securing a United 
States patent to mineral claims upon said lands, under 
the mineral land laws of the United States. In most 
instances in such cases, and in all cases of that kind 
arising within the last two years, protests have been 
filed by the Attorney General's office, upon the ground 
that the said designated lands belonged to the state of 
Colorado, under and by virtue of the terms of the en- 
abling, act of Colorado, being the act of congress ap- 
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proved March 3, 1875, U. S. Statutes at Large, vol. 18, 
part 3, page 474, which act contaiiis the grant of sec- 
tions 16 and 36 to the state of Colorado, for the support 
of common schools, but which act also provides, in sec- 
tion 15, that, 

**AU mineral lands shall be excluded from the operation and 
grants of this act." 

It has been the constant and uniform holding of the 
United States land department, ever since the passage 
of this act, that this exception operated to exclude from 
the grant only such mineral lands as were known to be 
mineral in character and more valuable for mineral pur- 
poses than for any other purpose, at the time of the 
passage of said act, if the lands were surveyed at that 
time, and at the time of the filing and approval of the 
township plats in the general land oflSce, if such' lands 
were surveyed after the time of the passage of this act. 

In the case of Abraham L. Miner, reported in 9 L. 
D., 408, Secretary of Interior Noble held: 

"That the title of the state, under the school land grants, vests, 
if at all, at the date of the survey; and if the land is in fact min- 
eral, though not known then to be such, the subsequent discov- 
ery of such mineral character will not divest the title which has 
already passed." 

This case was decided on September 25, 1889, and in 
it the following citations appear: 

"The state's title vests, if at all, at the date of the completion 
of the survey." 

Cooper vs. Roberts, 18 Howard, 173. 
Virginia Lode, 7 L. D., 459. 

"If the land, although in reality mineral, was not then known 
to be mineral, the subsequent discovery of this mineral character 
would not divest its title which had already been passed." 

State of California vs. Foley, 4 C. L. O., 18. 
Virginia Lode, 7 L. D., 459. 
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J. Dart, 5 C. L. O., 178. 

Townsite>of Silver Cliff vs. State of Colorado, 
6 C. L. O., 162; State of Colorado, 6 L. D., 
412. 

Mining Co. vs. Consolidated Mining Co., 102 
U. S., 175. 

See also, Deffback vs. Hawkee, 115 U. S., 328. 

State of Colorado, 7 L. D., 490 (overruled). 

Water Mining Co. vs. Bugbej, 96 U. S., 167. 

With one exception in all these cases, the doctrine 
was held that the title of the state in school lands vests 
in the state at the time of the approval of the township 
plats or survey by the general land office. The case, 
"State of Colorado, 7 L. D., 490," held to an entirely 
different doctrine, viz., that the grant to the state of 
Colorado, expressly excepted all mineral lands, and that 
all such were excluded from the grant regardless of the 
date when the mineral character of such lands was dis- 
covered. That case, however, is squarely and unequiv- 
ocally overruled by Secretary Noble in the case of Abra- 
ham L. Miner, before cited. So that it is now a settled 
doctrine with the interior department, that all lands 
included in sections 16 and 36, not known to be mineral 
in character at the date of the filing of the township 
plats, are the property of the state of Colorado, notwith- 
standing there may have been a discovery of mineral on 
such lands subsequent to the date of such survey. 

In the several trials in the land office with reference 
to the title to mineral lands in which the state has been 
a party, the questions to be determined have been : 

First— Are the lands mineral in character? 

Second— If so, were they known to be more valuable for min- 
eral purposes than for any other purpose, at the date of the ap- 
proval of said survey by the general land office? 

Notwithstanding the holdings of the land depart- 
ment there are those who contend that the grant under 
which the state claims school lands, excepting, as it does. 
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in express terms, all mineral lands, can not under any 
circumstances convey to the state lands of that char- 
acter, although the discovery of their mineral character 
may be made long years after the state is supposed to 
have had clear title to the same. 

That there are still those who hold to this doctrine, 
is shown by the fact that the question has lately been 
raised in a matter now pending before the state board 
of land commissioners, concerning title to a certain sec- 
tion of land not known to be mineral, and which has 
been subdivided into lots and leased to tenants under the 
rules established by the land board. In support of their 
position they cite the case of Barden vs. Northern Pacific 
Railroad Company, 154 United States Reports, page 288. 
That case involved title to a certain section of land 
claimed by the Northern Pacific Railroad Company, 
under the grant of the United States government to 
said railroad company, in which mineral lands were ex- 
pressly excepted. After a thorough and exhaustive ex- 
amination of the subject, the court held that no mineral 
lands could be included in the ^rant, and the discovery 
of mineral upon any of such lands, prior to the issuance of a 
patent therefor, w^ould entitle the discoverer of such min- 
eral to a patent from the United States government. 
The court also held that the issuance of a patent prior 
to the discovery of any mineral upon the lands included 
in such patent, would estop the United States govern- 
ment from ever claiming title to said lands thereafter. 

In the decision of the case the court quotes liberally 
from the decisioni^ of the general land department, 
among other things quoting from Mr. Justice Lamar, in 
the case of Heath vs. Wallace, 138 United States, 575, it 
says: 

"It is settled by an unbroken line of decisions, in tliis court, 
in land jurisprudence, that the decision of that department upon 
matters of fact within Its Jurisdiction, in the absence of fraud or 
Imposition, are conclusive and binding upon the courts of the 
country." 
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It also quotes with approval the language of Mr. 
Secretary Noble as follows: 

"The very fact, if it be true, that the olfice of a patent is to 
defend and identify the land granted, and to evidence the title 
which vested by the act, necessarily implies, that there exists 
jurisdiction in some tribunal to ascertain and determine what 
lands are subject to the grant and capable of passing thereun- 
der; now, this jurisdiction is in the land department, and it con- 
tinues, as we have seen, until the lands are either patented or 
surveyed to or for the use of the railroad company. * * * This 
practice having been uniformly followed and generally accepted 
for so long a time there should be, in my judgment, the clearest 
evidence of error as well as the strongest reasons of policy and 
justice controlling, before a departure from it shall be sanctioned. 
It has, in fact, become a rule of property." 

The rule that the issuance of a patent settles all 
controversy as to title to lands of this character is there- 
fore so thoroughly established that no controversy can 
arise upon that proposition, but, as the grant to the state 
of Colorado does not require a patent, it is contended by 
some that the rule can not be invoked with reference to 
school lands. An examination of the cases cited, how- 
ever, will show that the interior department holds that, 
in the case of school lands, the designation of the lands 
granted by the survey and filing of the township plats, 
operates in precisely the same manner that the patent 
operates as to lands granted for other purposes requiring 
a patent. This is the only question which remains un- 
decided by the supreme court of the United States, and 
this having been clearly adopted as the rule of the in- 
terior department and the supreme court of the United 
States having announced the doctrine that the interior 
department has full control over matters of this kind, it 
would seem to place the matter beyond controversy and 
to establish the rule announced by the interior depart- 
ment that school lands, which were unknown to be min- 
eral in character at the date of the filing of the town- 
ship plats, passed at that time to the state of Colorado, 
and that the subsequent discovery of mineral thereon 
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can not divest the title which the state acquired at that 
time. The board of land commissioners of the state of 
Colorado have adopted this rule and will undoubtedly 
adhere to it until such time as the supreme court of the 
United States shall announce a different rule. 

The uncertainty at the present time doubtless grows 
out of an oflQcial communication sent by this office to 
the senators and representatives in congress from this 
state, urging upon them the necessity of passing a stat- 
ute of limitations which would have the effect to abso- 
lutely and beyond controversy settle the title of the state 
to any lands of that character upon which the mineral 
claims were not made prior to August, 1894, or some 
other date to be determined by the act. That letter was 
written, and the matters herein contained were alluded 
to, for the purpose of impressing upon the gentlemen 
addressed the great importance to the state of the enact- 
ment of such a law. The letter was not intended for 
publication, but was in the nature of a private com- 
munication to the members in congress, but as all com- 
munications from this office are recorded in the official 
letter book they are open to the inspection of the news- 
paper reporters and the general public. It will be seen, 
however, bj^ this communication that this office holds, 
and that the land commissioners of this state hold, that 
the title to all such lands, not known to be mineral prior 
to the date. of the filing of the township plats, is vested 
in the state of Colorado. Persons holding leases to such 
lands from the state of Colorado have the right of pos- 
session to the same exactly as though they held a patent 
from the state, and have the same right to protect their 
possessory rights from trespassers that they would have 
if they had absolute title to the land. In case any 
applications should be made to the United States land 
office the state will file protests and contest the claims 
in the future as it has in the past. 

Respectfully yours, 

B. L. CARR, 

Attorney General. 
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IN RE 

J. C. HULTZ, CONVICT. 



Conditional pardon. 



State of Colorado, 

Attorney General's Office, 

Denver, Colorado, February 6, 1897. 

HON. H. C. OLNEY, 

Secretary of the State Board of Pardons, 
Denver, Colorado. 

Sir — I am in receipt of your favor of this date rel- 
ative to the conditional pardon issued to one J. G. 
Hultz. 

You state that the pardon was issued on the twenty- 
second day of April, A. D. 1896, but you do not state the 
time when the term of service commenced. I shall pre- 
sume, however, that the term has not yet expired. You 
also state that the said Hultz has been arrested and is 
now confined in the city jail in connection with other 
parties, charged with stealing a lot of furs from a mer- 
cantile firm in this city. I note your inquiry, 

First— *'As to the power of the state board to return the said 
Hultz to the Reformatory for violation of the conditions of the 
pardon referred to?" 

Second— "If such course can be pursued, who is the proper 
party to perform such act and what is the method of procedure 
necessary in the premises?" 

Third— "If he could be returned to the Reformatory at all, 
could he be so returned prior to a conviction and only upon mere 
information and belief that he had violated the terms of his 
parole or conditional pardon?" 

The executive order denominated "Conditional 
Pardon," a copy of which accompanies your letter, pro- 
vides as conditions to the release of the said Hultz : 
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First— "The said J. G. Hultz shall on the first day of each 
month until the expiration of his term, to which he was sen- 
tenced, make a written report to the warden of the l^eformatory, 
at Buena Vista, concerning his occupation and prospects. 

Second— "He shall in all respects conduct himself honestly, 
avoid evil associations, obey the law and abstain from the use of 
intoxicating liquors. 

Third— * 'He shall be liable to be retaken and again confined 
within the inclosure of the said Reformatory for any reason that 
shall be satisfactory to the board of commissioners, and at their 
sole discretion, until he receives written notice from the warden 
that his final release has been ordered." 

The order then directs the warden to release him 
from confinement provided he first consent to the condi- 
tions by signing his name. 

It has been held by this department that the gov- 
ernor may grant a conditional pardon arid may annex 
any conditions he sees fit, whether precedent or subse- 
quent on the performance of which the issue of the par- 
don will depend, and I respectfully call your attention 
to the decision of Attorney General Engley, where the 
authorities in support of his position are cited. 

See Attorney General's Report, 1893-4, page 
404. 

Which opinion I fully endorse. 

The third condition attached to the pardon in this 
case provides that he shall be liable to be retaken and 
again confined "For any reason that shall be satisfac- 
tory to the board of commissioners and at their sole dis- 
cretion." With this condition attached, the pardon 
amounts to nothing more nor less than a parole or leave 
of absence, and while it may -not be held advisable for 
the commissioners to exercise the authoritv contained 
in said condition, except on account of a breach of some 
of the conditions, should they do so, I know of no au- 
thority that could reverse their action, unless it might 
be on account of an absolute abuse of such discretion. 

Upon the breach of any of the conditions, the knowl- 
edge of which comes to the commissioners, they hav^ 
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the right, in their discretion, to consider the man as an 
escaped convict and proceed to return him to the reform- 
atory by the same means and in precisely the same man- 
ner that they would had he escaped voluntarily from 
the institution. The mittimus under which they held 
him before his parole has the same force and effect that 
it had before he was released, and under the authority 
contained in that mittimus they have the right to re- 
take him and return him to the reformatory. 

I have not examined the statutes with a view to de- 
termining just what procedure is necessary, but with 
the suggestions herein contained I have no doubt the 
proper officers of the reformatory will know just how 
to proceed. 

I would suggest, however, that an action similar to 
that reported in the Kennedy case in the 135 Massa- 
chusetts Reports, at page 48, be taken by the board of 
commissioners and an order be entered upon their rec- 
ords substantially as follows: 

'*Whereas, J. G. Hultz, a convict in the State Reformatory, 
was granted a conditional pardon on the 22d day of April, A. D. 
1896, and 

"Whereas, It appears to the satisfaction of the said board that 
said convict has violated the conditions of his said pardon; 

*'It is hereby ordered. That said convict be returned and con- 
fined in said State Reformatory for the unexpired term of his 
sentence, and the warden of the Reformatory is charged with the 
execution of this order." 

Very respectfully yours, 

B. L. CARE, 

Attorney General. 
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IN RE 

TWIN LAKES. 



Rights of state to use for reservoir site. 

History of transactions of state relative to said reservoirs. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, February 23, 1897. 

TO THE HONORABLE HOUSE OF REPRESENTA 
TIVES OF THE ELEVENTH GENERAL AS 
SEMBLY. 

Gentlemen — I am in receipt of the preamble and 
resolution (H. C. R. No. 5), as follows: 

H. C. R. No. 5. 

"Whereas, The right to use the site of the Twin Lakes, in 
the county of Lalie, as a reservoir site has been heretofore initi- 
ated by the state of Colorado, and maintained by the officers of 
the state through the expenditure of public moneys; Jind .. 

"Whereas, Such a right of the state has been called in ques- 
tion, and an attempt made to initiate private rights antagonistic 
thereto as •evidenced by the plats and statements filed in the 
office of the state engineer on the 8th day of January, 1897, there- 
fore be it 

"Resolved, by the house of representatives, the senate concur- 
ring, That the attorney general be and is hereby instructed to 
immediately take such steps as may be necessary to protect the 
rights of the state of Colorado in and to the site and waters of 
Twin Lakes." 

Which it appears was passed by your honorable 
body on the thirteenth day of January, 1897, and by the 
senate on the fifteenth. 

The matter ife one which required a great amount 
of research, involving an examination of the records 
of the United States land office at Leadville, the records 

12 
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of the county of Lake, the records of the state land 
office and of the state engineer's office, together with 
the several statutes that have been passed by the gen- 
eral assembly of the state of Colorado, relating to the 
matter involved. 

The inception of this enterprise is found in the Ses- 
sion Laws of 1889, page 285, where it is provided that 
the penitentiary commissioners shall construct canals 
with convict labor and appropriate water from the Ar- 
kansas river, etc. Section 3 of that act provided that 
the board should have all the power that 

"An individual or Corporation" 
now has or may hereafter have, under the laws of the 
state or United States, to acquire right of way, etc., 

"For ditches, canals, reservoirs, or feeders.'' 

Section 4 provides that the title of all property of 
the kind shall vest in and remain in the state of Col- 
orado. 

This statute, in so far as the general assembly has 
power to do so, would give to the board the right to ac- 
quire lands for the purposes specified, by taking the 
same steps that an individual or corporation would be 
required to take, provided the state be held to pos- 
sess the right to avail itself of the benefits of the act 
of congress of March 3, 1891, which question I will dis- 
cuss hereafter. 

In 1891 (Session Lawj» page 35), the general assem- 
bly appropriated fifty thousand dollars for the continu- 
ation of "State Canal No. 1, out of the Arkansas river," 
but no further powers were conferred upon the board. 

An act of the general assembly of Colorado of April 
17, 1893, creates a "Board of Control of State Canal No. 
1, and reservoirs connected therewith;" and attempts to 
confer upon said board all the rights and powers that 
an individual or corporation has under the act of con- 
gress referred to, but it does not make said board a 
body corporate, and it is apparent fhat said board is 
simply the agent of the state, and its acts are the acts 
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of the state, and it also appears that the title to all 
property is to remain in the state. 

Whether such a statute, enacted by the general as- 
sembly of the state, can extend or enlarge the grant of 
congress is another question which I shall discuss here- 
after. 

In 1894, at the extra session of the legislature, an 
appropriation of ten thousand dollars was made to ap- 
ply to the construction of that portion of the State 
Canal No. 1, authorized by law to be constructed by con- 
vict labor. 

In none of these acts is there anything said about 
I locating reservoirs, and there is nothing to intimate 

^ any intention on the part of the state to construct or 

operate reservoirs, except in the name of the board in 
the act of 1893. And the authority of the board, con- 
ferred by that act, is limited to the construction of 
State Canal No. 1. It will also be observed that section 
12, of that act, which seeks to confer on the board cer- 
tain corporate powers, goes to the extent only of acquir- 
ing the right of way for the canal, and does not seek 
to confer upon the board power to acquire rights for res- 
ervoir purposes. 

It also provides in section 13 that the board should 
construct laterals, but still nothing is said about reser- 
voirs. Under these acts, the right of the board to make 
filings for the initiation of a claim for reservoir pur- 
poses, is questionable, to say the least; but one thing is 
certain, the state could not under said acts acquire any 
such rights except in the manner provided by law for 
their acquisition by private individuals and corpora- 
tions, viz., by filing in the office of the recorder of deeds 
and in the office of the hydraulic engineer of the state, 
a map showing the point of location of the headgates, 
route of the ditch or the high water line of the reser- 
voir, etc., as required by the act of 1881 (Session Laws, 
1881, page 162), as amended by the act of 1887 (Session 
Laws, page 314). An examination of the recorder's 
office in Lake county shows that such statement and 
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map were filed in that office. It appears that such state- 
ment was filed in the office of the state engineer, but 
no map is attached to it and it is signed by C. B. Cra- 
mer, state engineer, and by no other members of the 
board. This filing was made on June 12, 1893, but is 
only a partial compliance with the statute referred to 
and would hardly establish an appropriation under such 
act; which provides that: 

"If such statement be filed within the time above limited 
(ninety days), priority of right of way and water accordingly 
shall date from the day named as the day of commencing work, 
otherwise, only from the date of filing the same." 

Conceding, for the sake of argument, the right of 
the state to engage in enterprises of this kind, and to 
acquire rights under the laws of congress and the laws 
of the state, it must be admitted that as between the 
state and private citizens the state would be governed 
by the same rules that would govern the citizen, viz., 
proper initiation of the enterprise by the required fil- 
ings, commencement of work in good faith, and prose- 
cution of such work with due diligence to a completion. 
From all the information I am able to obtain, very lit- 
tle if any work has been done by the state, except the 
matter of making surveys, and no work whatever has 
been done by the state since some time in the year 1893. 

I shall not discuss the policy of the state's enter- 
ing into enterprises of this character, that being a mat- 
ter entirely in the discretion of the legislative depart- 
ment. 

The act of congress of 1891 grants right of way 
to canal and ditch companies for ground for canals and 
reservoirs, also, corporations, individuals, and associa- 
tions of individuals, upon complying with the terms of 
said act, viz., the filing and approval by the secretary of 
the interior, of maps and plats indicating the ground 
sought to be appropriated. It grants nothing in terms 
to states and the right of the state to avail itself of 
its benefits is exceedingly problematical. 
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Under this act maps must be filed in the office of 
the secretary of the interior within ten months after 
the location, or twelve months if upon unsurveyed 
ground. (Supplement to Revised Statutes of the 
United States, page 994). 

I find, as before stated, that on or about the four- 
teenth day of June, 1893, a map and statement were 
filed in the recorder's office in Lake county by the board 
of control, setting forth that the owners of said Twin 
Lakes reservoir are, "The people of the state of Colo- 
rado, represented by D. H. Nichols, F. A. McLister and 
C. B. Cramer as Board of Control of State Canal No. 
1 and Reservoirs connected therewith." That the loca- 
tion of the reservoir as therein described is in sections 
15, 17, 18, 19, 21, 22, 23, township 11 south, range 80 
west, sixth principal meridian, and in which it is stated 
that work was commenced on said Twin Lakes reservoir 
on May 27, A. D. 1893; that a copy of said statement in 
blank signed as before stated and sworn to, with no 
map attached, was filed in the office of the state engi- 
neer on or about June 12, 1893; that a statement with 
map attached was filed in the United States land office 
at Leadville, Colorado, June 14, 1893, signed by D. H. 
Nichols and C. B. Cramer, and sworn to by J. H. Rob- 
inson, which last mentioned map and^statement was for- 
warded by the register of the land office to the commis- 
sioner of the general land office, and on March 17, 1894, 
was returned for correction, the commissioner's letter 
of that date showing that the map was defective in sev- 
eral particulars mentioned, and that the statement was 
defective in that it did not sufficiently describe the 
right of way for the outlet ditch ; showing also that there 
should accompany the papers a certified copy of the law 
from which the board of control derives its authority 
and due proofs of organization. The letter closed with 
the following quotation: 

"Send a copy of this letter with enclosures to the said board 
of control, and advise it that the amended application may be 
refiled." 
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It does not appear from any record or other evi- 
dence that I can find that a corrected map was ever filed, 
or that any further steps have ever been taken by the 
state to secure or preserve any rights to the property 
in question. 

I find from the record that a considerable portion 
of the land included in the description of the said res- 
ervoir as set forth in the foregoing statements, was at 
one time the property of the state under grants from the 
general government, but that several parcels thereof 
have been conveyed by the state to private individuals, 
being portions of said sections 15, 21 and 22, but said 
conveyances were made by the state long prior to the 
initiation of this reservoir scheme. 

In the tenth general assembly a bill was introduced 
in the house of representatives, being House Bill No. 
445, "A bill for an act creating a board of construction 
for the construction and completion of State Canal No. 
1 and reservoirs connected therewith, and supplying the 
same, and providing for a board of control for the op- 
eration and maintenance thereof, and to repeal an act 
entitled an act creating a board of control for the con- 
struction and completion of State Canal No. 1 and res- 
ervoirs connected therewith, and providing for the con- 
struction, completion, operation and maintenance of the 
same, approved April 17, 1893." 

The record shows that the bill was laid on the 
table in accordance with the report of the committee on 
canals and reservoirs, the following reason being as- 
signed by the committee: 

"That it be laid on the table as being impracticable at this 
time, as the water of the Arkansas river is fully appropriated, 
and the labor certificates proposed would not be available at 
their face value to the laborers employed." 

A bill was also introduced into the senate of the 
tenth general assembly entitled "A bill for an act mak- 
ing an appropriation to continue the construction of 
State Canal No. 1," etc. The bill carried with it an ap- 
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propriation of one hundred thousand dollars. The rec- 
ord shows that the bill passed the senate with an emerg- 
ency clause, but that in the house the title was stricken 
out, and so no legislation whatever was enacted by the 
tenth general assembly for the promotion of this enter- 
prise, consequently nothing whatever has been done 
during the last two years, either to secure an interest 
in the property on behalf of the state, or to protect any 
interests which the state may have had therein. 

So far as I have been able to discover the only 
money expended by the state for the prosecution of this 
reservoir enterprise is the sum of $1,954.98, provided for 
by an appropriation bill, approved April 23, 1895, and 
payable out of the internal improvement fund, for work 
done and moneys expended on the Twin Lakes reservoir, 
by seven persons named in the act. 

I am informed by the state engineer that the only 
work done consisted of surveys, and making certain 
soundings, and that no actual work of construction has 
ever been commenced. 

Such, in brief, is the history of the transactions of 
the state relating to the Twin Lakes reservoir. There 
^re good lawyers in your honorable body and also in the 
senate of the present general assembly, and if, after an 
examination of the facts herein set forth, they are of 
the opinion (and that opinion is concurred in by a ma- 
jority of the members of the general assembly), that it 
is desirable for the state to enter into litigation for the 
purpose of contesting the right of the state, to construct 
and maintain, a reservoir on the site indicated, and if 
the general assembly shall make an order to that ef- 
fect and provide the necessary means for prosecuting it, 
I shall proceed at once to take action in the premises. 

Very respectfully yours, 

B. L. CARR, 

Attorney General. 
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« 

IN RE 

SENATE BILL NO. 86. 



Bill to confer exclusive jurisdiction upon police magistrates 
in vagrancy cases. 



State of Colorado, 

Attorney General's Office, 

Denver, Colorado, March 17, 1897. 

HON. RALPH STEVENS, 

Chairman House Judiciary Committee. 

Dear Sir — At your request I have examined Senate 
Bill No. 86, a bill for an act to confer exclusive jurisdic- 
tion upon police magistrates in vagrancy cases. 

The Constitution of this state, section 26, article VI., 
provides for creating police magistrates in towns and 
cities. 

"Who shall have jurisdiction in all cases arising under the or- 
dinances of such cities and towns respectively." 

Cases arising under ordinances are not of the class 
usually denominated "criminal cases.'' They are consid- 
ered more in the nature of torts, or at most gwasi crimi- 
nal cases. 

Under the statutes of this state, vagrancy is a crime, 
which may be punished by imprisonment in the county 
jail, and at the trial of such cases, the defendant is enti- 
tled to a jury. 

The acts creating police magistrates do not provide 
for calling or empanelling a jury in those courts, and 
there is nothing in those acts or in the bill under con- 
sideration which would authorize those magistrates to 
commit convicts to the county jail. 

The jurisdiction of police magistrates' courts being 
limited by the Constitution to offenses arising under the 
ordinances, it would seem to be beyond the power of the 
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legislature to extend that jurisdiction to cases arising un- 
der the criminal laws under the old maxim, expressio 
unius est ewclusio alterius. 

• A bill of a similar character to the one under con- 
sideration was introduced and considered in the house oif 
the eighth general assembly, and was there indefinitely 
postponed for reasons similar to those herein set forth. 
The report of the committee on that bill will be found in 
the house journal of the eighth general assembly, 
•page 1599. 

The passage of this bill would doubtless result in 
the arrest of persons charged with vagrancy to be dis- 
charged on motion for lack of jurisdiction in the court. 

Very truly yours, 

B. L. CAER, 

Attorney General. 



IN RE 
RELIEF BILL FOR J. B. HURLBUT ET AL. 



Unconstitutional. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, March 17, 1897. 

HON. EDW. T. TAYLOR, 

Chairman Senate Judiciary Committee. 

Dear Sir — At your request I have examined Senate 
Bill No. 53, introduced by yourself. 

"A bill for an act for relief of J. B. Hurlbut, C. B. 
Brown and Jos. Trimmer." 

The preamble of the bill recites a state of facts 
which must appeal to the sympathy of the general as- 
sembly, or any other body of men who are prompted by 
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instincts of justice, but the question for the general as- 
sembly to solve must be considered entirtly stripped of 
sentiment, and determined by the application of cold 
principles of law. • 

When a citizen is deprived of his property by the un- 
lawful and wanton acts of a mob, it goes without saying 
that there should be a way provided whereby he can re- 
ceive compensation, but it does not follow that the state 
can be held liable for the unlawful acts of a mob, or that 
there is or can be any liability attaching to the state,* 
or that a bill for damages in such case can be held 
under any circumstances to be a lawful claim against the 
state. 

It is a principle of law that, 

^There is no wrong without a remedy," 
and in contemplation of law the remedy in this case is 
adequate, namely, an action against the man who perpe- 
trated the outrage. 

The Constitution of this state provides that, * 

''No bill sliftll be passed * * * providing for the payment 
of any claim made against the state without previous authority 
of law." 

I know of no conditions under which a claim for 
damages of the character described in this bill couJd be 
held to constitute a valid claim against the state, and 
consequently there appears to be no "previous authority 
of law" to justify the passage of the bill. 

In the Pittsburg riot cases, it was held in the state 
of Pennsylvania that a claim of this kind could be re- 
covered against the county, but that question need not 
be discussed here, except in so far as it may tend to es- 
tablish the doctrine that the state can not be held re- 
sponsible. If I am correct in the foregoing statements, 
then an appropriation of this character would simply 
constitute a donation on the part of the state, and would 
come within the prohibition of section 34, article V., of 
the state Constitution, providing that no appropriation 
shall be made for charitable, industrial, educational or 
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benevolent purposes, etc., which section has been con- 
strued by the supreme court of this state "In re Relief 
Bills," 21 Colorado, 62. 

I am clearly of the opinion that the appropriation 
contemplated by this act can not be sustained. 

Very truly yours, 

B. L. CARE, 

Attorney General. 



IN RE 

LEGALITY OF CALLING OUT MILITIA TO SUP 

PRESS LEADVILLE RIOT. 



Legality of certificates of indebtedness to pay militia. 
Legality of act of general assembly providing for issue of 
bonds. 

Governor has autliority to call militia. 
Certificates legal. 
Bonds legal. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, May 7, 1897. 

GENERAL CASSIUS M. MOSES, 

Adjutant General State of Colorado, 
State Capitol, Denver. 

Sir — I have the honor to acknowledge the receipt of 
your favor of April 30, received at my office on the 
fourth inst., in which you request my opinion on the 
following subjects: 
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'1. The legality of the calling out of the guard on account 
of the Leadville disturbances. 

"2. The legality of the issuance of certificates of indebtedness 
in lieu of money due the members of the National Guard and par- 
ties for merchandise, transportation, etc., etc., furnished. 
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«*o 



*3. The legality of an act passed by the eleventh general as- 
sembly providing for the issue and sale of certain bonds amount- 
ing to not to exceed $225,000.00." 

On August 29, 1896, I had the honor to receive a 
communication from his excellency, Governor Mclntire, 
making inquiries concerning his powers as chief exec- 
utive of the state to call out the troops to enforce the 
laws and suppress lawlessness, etc. At that time I took 
occasion to look up the subject thoroughly, and in my 
opinion to him of that date, I gave him my views in full, 
holding that as chief executive he had full power under 
the Constitution and laws to use the national guard, 
firstj^ to aid the civil officers, second, to prevent or sup- 
press riot or insurrection, third, to repel or prevent in- 
vasion, and that 

"It is for him and him only, in the light of the facts and in 
the exercise of the wisest discretion to determine when he must 
exercise the powers therein conferred." 

This opinion will be found on pages 64, 65 and 66 
of the biennial report of the Attorney General for the 
years 1895 and 1896 to which you are respectfully re- 
ferred. I have seen no reason to change in any partic- 
ular the views therein expressed. 

Second — The statutes of this state provide that in 
all cases where the law recognizes a claim for moneys 
against the state, and no appropriation shall have been 
made by law to pay the same, the auditor shall audit 
and adjust the same, and when the said claim shall have 
been approved by the governor and attorney general, he 
shall give to the claimant a certificate of the amount 
thereof under his official seal, and shall report the same 
to the general assembly with as little delay as possible, 
giving a statement in tabular form of the number, date 
of issue and amount of each certificate and for what 
purpose issued. 

The Constitution of this state limits the amount of 
indebtedness which the state may contract for certain 
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purposes, but places no limit whatever upon the amount 
of indebtedness which may be contracted, 

"To suppress insurrection, defend the state or in time of war 
assist in defending the United States." 

In accordance with these provisions, the auditor is 
authorized to audit and adjust any claims that may arise 
against the state for the purpose of suppressing insur- 
rection, etc., and upon the approval of the governor and 
attorney general, to issue certificates of indebtedness 
therefor. The bills contracted for the purpose of sup- 
pressing the insurrection at Leadville were authorized 
and approved in accordance with the statute above 
quoted, and the certificates were issued strictly iii ac- 
cordance with said law and within the provisions of the 
constitutional enactment above cited. 

Third — The act passed by the eleventh general as- 
sembly for the issue of said bonds was passed for the 
purpose of making provision for the indebtedness so 
contracted. A similar act was passed by the tenth gen- 
eral assembly for the issue and sale of bonds to pay the 
certificates of indebtedness issued during the administra- 
tion of Governor Waite on account of the suppression 
of insurrection at Cripple Creek. The bonds were issued 
in accordance with that act to the amount of seventy 
thousand five hundred dollars, and in order that there 
might be no question as to their validity, his excellency, 
Governor Mclntire, submitted to the honorable supreme 
court certain interrogatories, the first of which is as fol- 
lows: 

'Tirst— Is it lawful for the state of Colorado under the law , 

hereinbefore cited, to issue the bonds of the state in the sum of j 

one hundred thousand dollars for the payment of the casual de- 
ficiency of the revenue mentioned therein, and in the further sum 
of seventy-five thousand dollars for the payment of the expenses 
of suppressing insurrection as mentioned therein?'* 

In response to that question, the court after citing 
the statute and constitutional provision hereinbefore 
quoted, use the following language: 
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i«n^i 



'This section gives to the state the power to contract a debt 
by loan to provide for the payment of expenses incurred to sup- 
press insurrection, subject to no limitation as to the amount." 

In view of the foregoing, you will see that there is 
no doubt whatever as to the constitutional power of the 
governor to call out the troops, of the governor, attorney 
general and auditor to adjust claims for paying the ex- 
penses thereof, of the legislature to provide by statute 
for the issue of bonds to pay such certificates of indebted- 
ness, and consequent!}' of the absolute validity of the 
bonds so issued. 

I am. 

Very respectfully, 

Your obedient servant, 

B. L. CARR, 

Attorney General. 



IN RE 
GLEN BUELAH PARK ASSOCIATION 



Right of private parties to corral wild game for preser- 
vation. 

So long as this association does not act to infringe on right of 
the state to possession, no reason to proceed against them. 



State of Colorado, 
Attorney GeneraPs Office, 

m 

Denver, Colorado, May 10, 1897. 

HON. J. S. SWAN, 

Commissioner Forestry, Game and Fish, 
Denver, Colorado. 

Sir — Your favor of the fourth inst., is received and 
contents noted. 

You state in your letter that on the fourteenth of 
April, 1897, articles of incorporation were filed in the 
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office of the secretary of state for the organization of 
the "Glen Beulah Park Association" for the alleged pur- 
pose of purchasing lands to establish a park in the west- 
ern part of the state and conducting the same under 
section 20 of the game law, which has gone into effect 
since the filing of said articles of incorporation. 

Said section 20 provides among other things as fol- 
lows: 

"Nothing in tliis act shall be construed to prohibit or prevent 
the establishment of a park for breeding, domesticating and 
raising elk, antelope, deer or mountain sheep." 

The purposes of such association as organized are 
laudable, and such association should be encouraged in 
so far as they do not act in violation of the game laws 
of this state. 

It is further stated in your letter that immediately 
prior to the organization of the company, or about that 
time, the territory or land claimed by such association, 
was open and frequented by animals mentioned in our 
game law. It is claimed that such land is now the 
property of the association, and that for the purpose of 
acquiring control of said game said land was fenced and 
inclosed, in such manner that the game in large quanti- 
ties was confined therein and prevented from escaping 
therefrom, and that such game is now held in said terri- 
tory as the property of said association for the purposes 
set forth in their articles of incorporation. If such acts, 
with the objects and purposes so stated have been per- 
formed by the company they cannot be justified under 
the law. 

The act of securing possession of such game and of 
claiming possession thereof, and of claiming property 
rights therein, and subjecting the same to the dominion 
or control of such association must be held a violation 
of our law. 

Section 14 of the act provides as follows: 

"No person shall at any time nor in any manner, acquire any 
property in or subject to his dominion or control any of the birds 
or animals of this state of the kind herein mentioned, but they 
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shall at all times and under all circumstances and conditions re- 
main the sole property of the state; by killing, capturing, or tak- 
ing the same, however, in the manner and quantity and for the 
purposes herein authorized, and during the period when their 
killing or otherwise taking is not herein prohibited, the same 
may be used at the time, in the manner and for the purposes 
uerein especially authorized, but not otherwise." 

The date during which certain game may be killed, 
and the use to which the same may be put, as mentioned 
in the foregoing quotation, is determined by reference to 
section 24 of the act, which provides that it shall be 
unlawful at any time to **kill, wound, trap, ensnare, or 
otherwise take or capture, or to have in possession any 
deer or antelope, for any purpose whatsoever, except 
that those which have horns may be killed and had in 
possession the first day of September to the fifteenth day 
of October of the same year, for consumption only, for 
immediate use, governed in number and quantity by the 
reasonable necessity of the person claiming the benefit 
of this exception, and, ^reasonable necessity' shall be 
construed to mean that not more than one deer or ante- 
lope shall be in the possession of any one person at any 
one time." 

It appears from the statements in your letter that 
the game claimed by the association was trapped, en- 
snared or captured, and that said association is in pos- 
session of large numbers of deer, which are, at the pres- 
ent date, under the dominion and control of said asso- 
ciation, apparently for purposes other than are contem- 
plated in the law. 

Under said section such act can not be held to vest 
in the association any right to possession, dominion or 
control, because, under said section, deer can be taken 
for consumption only, and then only one deer for each 
person. Hence the animals now in such game preserve 
are, and must remain, the property of the state, the state 
having the right at the present time or any future time 
through its lawfully constituted oflScers to release such 
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animals from captivity and permit them to roam at large 
as their instincts dictate. 

The right of any person to inclose lands belonging 
to such person, in the ordinary way of making inclosures 
of land, and to prevent any persons other than the own- 
ers from entering upon such land, for the purpose of 
hunting or fishing, is recognized under the law, but in 
making such inclosures, if the owner of the lands should 
place screens or other obstructions in a stream which 
would prevent the fish from passing freely up and down 
through his inclosed land, there would be no doubt that 
such person by such acts would be violating the fish 
laws of this state, and I see no reason why the same rule 
should not apply to inclosures which have the effect to 
prevent the free passage of the game. (Recognizing, of 
course, the right of every person to protect his crops 
from destruction by either wild or domestic animals.) 

The game law makes it a penal offense for any per- 
son to enter upon the land of another which is inclosed, 
for the purpose of hunting or fishing under certain con- 
ditions. But this law ought not to be so construed as to 
permit the owner of lands to corral a large quantity of 
wild game, hold it under his dominion, and punish any 
other person for poaching within his demesne. 

The entire spirit and intent of the game law is dia- 
metrically opposed to any such construction or theory. 
It is the purpose of the game laws to protect wild game 
from wanton destruction by leaving it perfectly free to 
range at large throughout the game regions, subject to 
appropriation by every citizen of the state at the time 
and in the manner permitted by such laws. 

To me it seems hardly credible that the general 
assembly could have intended by the provision in sec- 
tion 20, above quoted, the establishment of parks for 
breeding, domesticating and raising elk, antelope, deer 
and mountain sheep, to authorize any person or associa- 
tion of persons to round up and corral all the animals 
of that description that might be found running at large 
in the state, and subject them to the dominion and con- 

13 
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trol of such association of persons and thereby acquire 
a qualified right of possession therein. . 

If the statements in your letter are true this appears 
to be precisely what the Glen Buelah Park Association 
are asserting the right to do. If they can corral a thou- 
sand head I see no reason why they can not three thou- 
sand or ten thousand if the circumstances permitted. 

The law makes it your duty in section 5 to 

"Enforce all the laws of this state relating to forestry, game 
and fish, and in the discharge of tliis you are authorized to file 
a complaint against any person who violates the provisions of 
the act." 

If, however, the Glen Buelah Park Association ex- 
pressly shall avow to you no purpose nor intent to exer 
cise dominion over the animals within the park, and to 
do no other act in violation of any of the game laws of 
the state, and shall concede 3 our right at any time to 
remove the obstructions which prevent such game from, 
escaping from said park, and shall declare its purpose 
to hold said game temporarily for the sole purpose of 
protecting the same from wanton destruction, and for 
no other purpose, it would seem best and would undoubt- 
edly be within your province, as I said before, in the 
exercise of a wise discretion, to permit the same to re- 
main as it is, at least until such time as the hunting 
season arrives, and for a longer time within your discre- 
tion. 

So long as the association shall do no act which 
shall in any manner nor to any degree infringe upon the 
right of the state to the possession, dominion and con- 
trol over such game, I see no reason why you should 
proceed against them, at least until some interested per- 
son shall make complaint. 

Very respectfully yours, 

B. L. CARR, 

Attorney General. 
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IN RE 

COAL MINE INSPECTOB. 



Traveling expenses, etc. 

The term "Mileage" should be construed to mean actual 
traveling expenses. 

The general assembly may establish rules in the general 
appropriation bill for the distribution of moneys appropriated. 



State of Colorado, 
Attorney GeneraPs Office, 
Denver, Colorado, May 10, 1897. 

HON. DAVID GRIFFITHS, 

State Coal Mine Inspector, 
Denver, Colorado. 

Dear Sir — ^Your favor of the fifth instant, is received 
and contents noted. 

You state that the auditor, Hon. John W. Lowell, 
decides under the provisions of the general appropriation 
bill, that you will have to produce receipted bills of ex- 
penses, and that warrants will be drawn for the amount 
of such receipted bills. This ruling of the auditor seems 
to be strictly in accordance with the provisions of the 
general appropriation bill, and I can see no way in which 
he can lawfully issue warrants except in accordance with 
that provision, which is as follows: 

"That in all cases of cash paid out by tlie officers for traveling 
expenses and mileage, said itemized account must be accompanied 
with proper vouchers therefor, signed by the party to whom such 
money has been paid." 

I think it is competent for the general assembly to 
provide in the general appropriation bill, the manner in 
which warrants shall be drawn and also to give direc- 
tions to the auditor as to the necessary vouchers required 
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in auditing accounts to be paid out of the appropriations 
contained in the general appropriation bill. 

It is true as you state in your letter, the statute pro- 
vides that you shall receive an annual salary of two 
thousand dollars, and ten cents per mile mileage for all 
distances traveled in the discharge of your official duties, 
to be paid monthly by the state treasurer. This provis- 
ion carries with it a continuing appropriation for the 
amount of your salary, and it would make no difference 
whether such amount were provided for in the appro- 
priation bill or not, but the item of mileage can not be 
held to be a continuing appropriation, because it is not 
any fixed or definite amount, and can only be deter- 
mined by statements made by you from month to month. 
Such statements must be audited by the auditor and in 
auditing the same he must comply with the provisions 
of the general appropriation bill. 

The section quoted by you providing lor the salary 
and expenses of your deputies is not a continuing appro- 
priation in any sense of the word. It simply provides 
that your clerical assistance and deputies shall not re- 
ceive in excess of two thousand dollars in any one year, 
^^which shall be paid out of any moneys appropriated for 
that purpose." This certainly conveys the idqa as 
plainly as language can, that no money can be expended 
by you for deputy inspector's salary, nor clerical assist- 
ance, nor mileage for such oflScers unless an appropria- 
tion be made therefor from year to year, and in drawing 
that amount, under the provisions of the general appro- 
priation bill you must be governed by the provisions of 
that bill. 

The following provision contained in said section 
3197 cannot be said to be an appropriation, as there 
is no fixed and definite amount: 

"The said inspector shaU be allowed the further sum of ten 
cents per mile mileage for all distances traveled by him, or his 
deputy, in the actual discharge of their official duties, but the 
total sum of such mileage allowed for the mileage expenses of 
both such inspector and his deputy shall not exceed the sum of 
two thousand five hundred dollars in any one year." 
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For this purpose the legislature in the last general 
appropriation bill appropriated, for the two years, for 
clerk's salary, one thousand dollars, for traveling ex- 
penses, two thousand dollars, thereby clearly indicating 
that three thousand dollars should be the limit allowed 
your office for traveling expenses and clerical assistance, 
and the auditor is not justified in issuing warrants in ex- 
cess of such amount. 

I have always been of the opinion that the word 
"mileage," as used in all of the statutes, should be con- 
strued to mean "Actual traveling expenses," and it sieems 
that the general assembly, at the last session, had the 
same idea in mind when they enacted the following 
provision: 

"No warrant shaU be drawn under the provisions of this act 
to any officer for mileage charges or fare for traveling done by 
him in connection with the duties of his office, until he shall 
make and file with the officer issuing the warrant his affidavit 
that no part of said traveling was done on a free or complimen- 

■ 

tary pass and that the said charges are not in excess of the 
amount actually paid by him on account of such traveling." 

As I have indicated I think the legislature has a per- 
fect right to provide, in the general appropriation bill, 
the manner in which such appropriations shall be paid 
and the auditor is governed by the rules so laid down. 

The constitutional provision quoted by you, in my 
judgment, does not apply to this case. The mileage pro- 
vided in the act creating the inspector of coal mines, was 
not intended as an emolument. It was simply intended 
to be compensation for expenses actually paid out in 
traveling. Hence this law does not in any way violate 
the constitutional provision which proliibits the legis- 
lature from increasing or diminishing the salary or 
enioluments of any officer during the term for which he 
shall have been elected or appointed. 

Concerning your traveling expenses for the month of 
iVpril I think some satisfactory arrangement can be made 
with the auditor and I will be pleased to advise with him 
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and yourself with reference to that question at any time 
you can make it convenient. 

I will furnish a copy of this letter to the honorable 
state auditor. 

Kespectfully yours, 

B. L. CABB, 
' Attorney General. 



IN RE 

BIGHT OF DITCH COMPANY TO HAVE WATEB 
TUBNED FBOM DITCH OF OLD DECBEE INTO 
DITCH HAVING LATEB DECBEE. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, May 17, 1897. 

HON. CLABENCE J. CHAPMAN, 

Superintendent of Irrigation Division No. 1, 
State Capitol Building, Denver, Colorado. 

Dear Sir — I am in receipt of your favor of the fif- 
teenth instant, from which I quote as follows: 

**A ditch company situated and operating in my division, hav- 
ing purchased a tract of land together with early priority right 
or decree for water, makes application to have the water men- 
tioned in the decree transferred to a ditch of recent priority 
having its source some miles up the stream. I am informed that 
this old water right calls for a larger amount of water than hag 
ever been applied to the land for which it was decreed. Also that 
the amount of water sought to be transferred is in excess of the 
carrying capacity of the ditch having the decree. In the event 
of the transfer being obtained the company propose the aban- 
donment of the land entirely; also propose that no water shall 
flow into the lower ditch." 
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I note your inquiry as to your duties in the prem- 
ises; whether or not you shall order the water commis- 
sioner to transfer the water, also the amount to be 
transferred, whether it shall be the whole amount of the 
decree, the amount of the carrying capacity of the ditch, 
the amount formerly applied to the tract of land men- 
tioned or the amount which should be applied to the 
land should the transfer be refused. It is a doctrine 
well established by judicial decisions in this state, that 
a person having bona fide appropriation of water from a 
given stream, may change the point of diversion and the 
place of use without affecting his rights of priority and 
may convey the same to the point where it is to be 
used through any conduit that he sees fit, the only lim- 
itation upon this right being that any change in the 
place of diversion shall not injuriously affect any other 
person having rights to the use of water of the same 
stream. This matter has been discussed by the supreme 
court of this state in Fuller vs. Swan River Placer Min- 
ing Company, 12 Colorado, 12. In this case the court 
quotes with approval the language of the supreme court 
of California in Junkins vs. Bergin, 67 California, 267, 
as follows: 

a 

"Undoubtedly one entitled to divert a quantity of water from 
a stream may take the same at any point of the stream and may 
change the point of diversion at pleasure if the rights of others 
be not injuriously affected by the change." 

The decrees rendered by the several district courts, 
determining the amount of water, to which the several 
ditches were entitled, must be held to have settled the 
fact that at the time of the entry of said decrees, the 
several ditches had a capacity to carry the amount of 
water mentioned in said decrees, and that said amount 
of water, had prior to that time, been actually applied 
to beneficial uses as of the priorities mentioned in said 
decrees. Notwithstanding, a decree of this character 
is to be taken as a verity, it is a well-known fact that 
in many of the older adjudications, either through care- 
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lessness, inadvertance, or fraud, priorities were decreed 
to many of the ditches largely in excess of the quantity 
which could by any possibilitiy be applied to a beneficial 
use on the lands covered by such ditches. It is also a 
well-known fact that in many instances, irrigation 
ditches have been enlarged for the declared purpose of 
giving them capacity sufficient to carry the amount of 
water decreed, and there are many other ditches that 
have not at any time since the entry of the decree, had 
sufficient capacity to carry even a moity of the amount 
so decreed, so that the statement made in your letter 
that the "amount of water sought to be transferred is in 
excess of the carrying capacity of the ditch," is not a 
matter of surprise. 

In several instances attempts have been made, in 
the courts, to modify these excessive decrees, but so far 
as I am informed such attempts have met with fail- 
ure, on account of the well-known doctrine, that a decree 
once solemnly entered should not afterwards be dis- 
turbed. 

In New Mercer Ditch Company vs. Armstrong, 21 
Colorado, 357, this question is discussed by the supreme 
^ourt, and it is held, that while a decree is a verity, 
yet any adverse party is not precluded from coming in 
at any time subsequent to the entry of the. decree, and 
showing that the water so decreed, has been wholly or 
in part abandoned, and in this case the original appro- 
priator having made no use of the water whatever, de- 
creed, for more than nine years, and only a small portion 
in a period of from eighteen to twenty-one years, it was 
held that his rights to the use of said water had been 
abandoned and had been thereafter legally appropriated 
by others. 

You state in your letter that the transfer sought 
to be made, is from an old ditch to one of recent pri- 
ority, "having its source some miles up the stream." 
In such case another important question would arise, 
viz.: Can a ditch having a later priority be supplied, 
either wholly or in part, from water percolating into the 
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stream or flowing in through tributaries between the 
headgate of that ditch and the headgate of a new one 
further up the stream? If so, any attempt to transfer 
the appropriation to the headgate further up the 
stream must inevitably result in injury to the persons 
taking water from the stream at points between the two 
headgates. It would seem that all these points must 
be considered and determined before intelligent action 
can be had by yourself or the water commissioner. The 
right of the original appropriator to change the point of 
diversion in such manner as not to injuriously affect the 
rights of other approprij^tors being conceded, a water 
right being property capable of being transferred the 
same as other property, it would seem to follow that a 
purchaser has an absolute right to have the point of di- 
version changed subject only to the limitations herein- 
before mentioned. It may be contended that the com- 
missioner, in the discharge of his duty in distributing 
the water from the stream to the various ditches en- 
titled to receive it, and that you, in the discharge of your 
duties of superintending the several water commission- 
ers, are to be governed by the decrees exclusively and 
have no right to consider any extraneous facts, but I do 
not believe that either of you are to be circumscribed in 
this manner. It is the duty of the officers having charge 
of the distribution of the water not only to see that each 
person receives the amount to which he is entitled, un- 
der and by virtue of his decree, but also that he applies 
the water to which he is so entitled, to a beneficial use, 
and without unnecessary waste, and if any person hav- 
ing a priority of right to the use of water through a 
ditch taken out at the lower end of a stream, can se- 
cure sufficient water to satisfy his wants from seepage, 
percolation or tributary streams, it would be manifestly 
improper for the water commissioner to divert water 
from a ditch taken out of a stream several miles above, 
in order that the waters of the stream might flow down 
to his use when he could just as well be supplied with- 
out such diversion. 
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It is .equally manifest that under such conditions 
the person owning the water right near the mouth 
of a stream could not change the point of diversion to 
a point higher up the stream above his source of supply. 
I believe it to be your duty and the duty of the water 
commissioners to investigate all the facts in connection 
with the matter before you act, and after ascertaining 
the facts to act upon your best judgment. 

In my judgment it is your duty to direct the water 
commissioner to ascertain the carrying capacity of the 
old ditch, which it is proposed to abandon, and the 
amount of water which has been customarily allowed to 
flow into said ditch for the use of the owners. To then 
ascertain whether or not the whole or any portion of 
said quantity can be supplied to said old ditch by tribu- 
tary streams, percolation or seepage, but if it be ascer- 
tained that it is necessary to allow any water to flow 
past the headgate of the ditch to which the transfer is 
sought to be made in order to supply the quantity re- 
quired for beneficial use through the old ditch, then 
such quantity may be lawfully transferred to the new 
ditch and I can see no way in which any person could 
be injured by such transfer. 

Very respectfully, 

B. L. CARR, 

Attorney General. 
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IN RE 

AGRICULTURAL COLLEGE. 



Right of president to incur indebtedness in excess of appro- 
priation. 

No riglit to exceed appropriation. 



State of Colorado, 
Attorney GeneraPs Office, 
Denver, Colorado, May 19, 1897. 

HON. ALSTON ELLIS, 

President State Agricultural College, 
Ft. Collins, Colorado. 

Dear Sir — Your favor of May 11 was received in due 
time, but the answer has been delayed on account of 
pressure of business connected with the state board of 
equalization and the state board of land commissioners. 

I quote from your letter as follows: 

**We have a building under contract and in course of erection 
for which we are unable to pay from the revenue to be received 
prior to the time named in the contract for the completion of 
said building. Our college revenues for the two years ending 
November 30, 1898, will be sufficient to keep up the running ex- 
penses of the institution and to pay for the building now under 
way and for its equipment. The question narrows itself down to 

1 this: that we need the money now, in order to go ahead with the 

building expeditiously and thus provide for wants in the way of 

i facilities for instruction that are now very pressing. Our con- 

tract requires that the building shall be completed by August 1, 
1897. It is wholly Impossible for us to save from our regular 
revenue the money necessary to pay for the construction of this 
building at that time: although could we anticipate our revenue 
by issuing some kind of certificate or evidence of indebtedness, 
we could redeem such certificates or evidence of indebtedness 
from our regular revenue, prior to the date before named, i. e., 
November 30, 1898. 
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"Now the question presents itself, are there any means 
whereby we can incur an indebtedness of fifteen thousand dollars 
wherewith to meet our present obligations and pressing needs, 
it being understood that we shall have an income large enough 
in the future to enable us to pay off said indebtedness of fifteen 
thousand dollars and to meet the running expenses of the college 
as well?" 

To me it seems that your own letter in a subsequent 
paragraph completely answers the question; I quote as 
follows : 

"Section 4114 seems to prohibit all indebtedness in excess of 
the appropriation." 

Said section is as follow^: 

"That it shall be unlawful for any officer of any state institu- 
tion of this state, to incur or contract any indebtedness for or 
on behalf of the state, or in the name of such state institution, or 
in the name of the state, in excess of the sum appropriated by 
the general assembly, for the use or support of such institution 
for the fiscal year." 

The law providing for a mill levy is nothing more 
nor less than an appropriation for a specific portion of 
the annual revenues, for the current year. 

Section 4112 authorizes the governor under certain 
conditions to contract indebtedness, but, 

"The oflicers of any state institution supported by the levy 
of any special tax, shall contract no indebtedness in any year in 
excess of 80 per cent, of the gross amount of the levy made for 
that year, from which to support that institution." 

If, as stated in your letter, the board have made a 
contract for the completion of a building, on or before 
August 1, and for the payment therefor of a sum in 
excess of the revenues of 1897, such contract in itself 
is unlawful and must be modified. Such contract is 
binding neither upon the state nor the contractor, as all 
persons must be charged with notice of the fact that the 
board is limited in its power to make contracts to the 
probable revenue of the fiscal year during which such 
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contract is made, and in this case to eighty per cent, of 
such probable revenue. 

In cases of emergency the governor may authorize 
the contraction of such indebtedness, until the general 
assembly shall meet. In this case you desire to contract 
an indebtedness over and above the appropriation for the 
fiscal year 1897, to be anticipated from the revenues of 
the fiscal year 1898. This is in direct violation of the 
provision before quoted, which prohibits the anticipa- 
tion of the revenues for said institution for ft, period of 
time extending from one fiscal year to another, and then 
to the limit of eighty per cent, of such revenues. 

The governor and attorney general could not act in 
this case by issuing certificates of indebtedness, because 
the relief sought is already provided for in the appro- 
priation for such institution for the fiscal year 1898 and 
certificates issued by the governor and attorney general 
are such only as require legislative action to make them 
valid. It is contended by you in your letter that such 
relief is not needed from the general assembly, hence 
the governor and attorney general can not act. 

Then, if the board of trustees can anticipate out of 
the revenues for the fiscal year 1897 the fifteen thousand 
dollars desired to be raised before August 1, 1897, to pay 
for this building, they (the board) may contract such 
indebtedness w^hich shall be paid by December 1, 1897, 
and not later; but the board, under the provisions of the 
law quoted can not anticipate sufficient revenue out of 
the revenues of that institution for 1898 to pay a bill 
incurred in the fiscal year 1897, and any certificate issued 
for such purpose would be void. 

There is no way in which to raise this money unless 
it be raised out of the revenues of the fiscal year 1897 
which can be anticipated to pay the debts incurred in 
that fiscal year, at any time prior to December 1, 1897, 
but not later; and no debt can be paid which is created 
in 1897 by an anticipation of the revenues of the fiscal 
year 1898, because of the law which prohibits boards of 
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trustees from anticipating the revenues of any state in- 
stitution for a period of time longer than one fiscal year. 

See Mills' Annotated Statues, sections 4112, 
4114, 4116. 

The fact that you desire money "now" and "in order 
to go ahead with the building expeditiously and thus 
provide for wants in the way of facilities for instruction 
that are now very pressing'' is no excuse for violating 
the law. The wants of the institution must be presumed 
to have been taken into consideration, by the general 
assembly, and if that body fails to meet any of the pres- 
ent wants of that institution, that body must take the 
responsibility and the board of trustees has no power to 
meet such wants in excess of the means provided there- 
for by the general assembly. 

You say: 

"We desire some way, legally of course, to anticipate our 
revenue to the extent of fifteen thousand dollars to meet a want 
that is in the nature of an emergency." 

I can not see that it is in any sense an emergency. 
It may be true that the facilities for carrying ^on the 
work of the institution would be materially improved, 
and this would undoubtedly be the case had the legis- 
lature made much larger appropriations, in years past, 
than they have. It is for that body, however, in its wis- 
dom, to determine what facilities shall be furnished for 
this as well as all other state institutions. 

I can not see anything for you to do but to follow 
the rule adopted by the United States government in 
reference to its public works, viz., when the appropria- 
tion is exhausted the work is suspended. 

Very resgectfully yours, 

B. L. CABB, 

Attorney General. 
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IN RE 

RIGHTS OF HEADS OF STATE INSTITUTIONS TO 
INCUR INDEBTEDNESS IN EXCESS OF AP- 
PROPRIATION. 



Have no such right. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, May 26, 1897. 

HON. ALLSTON ELLIS, 

President Agricultural College, Fort Collins, 
Colorado: 

Dear Sir — I have the honor to acknovv^ledge the re- 
ceipt of a copy of your letter of May 20, the original of 
which v^as published, together with a "prologue" evi- 
dently dictated by yourself, in the Denver Republican of 
the twenty-second, before it reached my office. 

I would have answered it before but for the fact 
that I was absent at the time of its arrival at my office, 
and for the last few days have been engaged in business 
of more importance. You have seen fit to characterize 
the subject of your former letter and my answer to it as 
"much ado about nothing." 

This much ado was started in a three-page letter 
from the president of one of the great educational in- 
stitutions of the state, addressed to the Attorney Gen- 
eral, setting forth the absolute necessity of anticipating 
the revenues of that institution in the insignificant sum 
of fifteen thousand dollars. I quote a few extracts from 
your first letter: 

"We have a building under contract and in course of erection 
for which we are unable to pay from the revenues to be received 
prior to the time named in the contract for the completion of the 
building." 
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"The question narrows itself down to this, that we need the 
money now." 

"Now the question presents itself, are there any means 
whereby we can incur an indebtedness of $15,000 wherewith to 
meet our present obligations and pressing needs." 

"Our contract requires that the building shall be completed by 
August 1, 1897." 

I take the liberty also of quoting from your letter of 
May 20 : 

"You surely could have received no Impression from my letter 
that we had thus far incurred any indebtedness or obligation 
which we are not fully able to meet out of our revenues." 

I confess that such is the inference that I did draw, 
in fact, no inference was necessary. Your language was 
plain and unambiguous to the effect that you had made 
a contract for the completion of a building by August 
1, 1897, and that you were short fifteen thousand dollars 
in the amount necessary to pay for it, in other words, 
that you had incurred obligations to that amount in ex- 
cess of your revenues. 

I indulged the presumption that a gentleman occu- 
pying the position 30U do, and with the culture and edu- 
cation sufficient to enable him to fill it successfully for 
several years, fully understood the English language, 
and that he knew what he was talking about and stated 
his facts correctly. 

Your letter of the twentieth sets forth a different 
state of facts altogether. In that you say: 

"As I understand matters the contractor has always been ad- 
vised that there might be a possibility of a cessation of work, in 
that event he would receive payment for such work as was done." 

This statement is directly contrary to that quoted 
from your former letter. I shall not discuss the truth of 
either one. In my answer, which you take occasion to 
criticise, I referred to the first statement, and I feel that 
I may congratulate myself that you fully understood 
me, and T have nothing to retract. 
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The publication of my letter before it reached you 
was but an instance of newspaper enterprise. My office 
is a public office, and my public letter book is a public 
record open to the inspection of any reporter that sees 
fit to examine it. It is not my practice to furnish ad- 
vance sheets for publication nor to accompany them with 
personal notes requesting such publication, neither can 
I control newspapers as to the comments they may see 
fit to make concerning "fines and penalties," no reference 
to which appears in my letter to you. 

There is one expression in your second letter that 
demands a refutation. I quote: 

"The question is simply one as to whether we shall j?o on with 
the building that was commenced in good faith under the expec- 
tation of a revenue that was arbitrarily cut off from us by the 
state board of equalization." 

This can only refer to the action of said board in 
reducing the mill levy in the year 1895 in order to secure 
sufficient revenue to pay the ordinary^ expenses of the 
state government. You were present with the board of 
equalization at the time that action was taken and vol- 
untarily consented to such reduction upon the levy of 
the Agricultural College in order that the Normal 
School might not be crippled. If therefore the College 
"has lost a part of its revenue by the unauthorized and 
unwarranted interference therewith by parties who 
should have been first to protect that revenue's integ- 
rity," as you state, then you must yourself plead guilty 
to the charge. 

I desire also to call your attention to the fact that 
the building was not commenced in good faith under 
the expectation of a revenue from any such source. That 
the said action of the board of equalization was had in 
the fall of 1895, and your building was not commenced 
until July or August, 1896, when you well knew that 
you could not expect such revenue. 

When you indited that statement you must have 
been suffering under a lapse of memory. 

14 
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Heretofore you have on several occasions sought my 
advice, and I have endeavored to give it to you in as cour- 
teous and comprehensive terms as possible. I would 
not have deemed it courteous to answer your letter with 
a curt "yes" or "no" as suggested in your letter of the 
twentieth, but I suppose it is proper for me to sit at your 
feet and learn wisdom. Permit me to suggest that if 
you are not satisfied with my advice or my manner of 
giving it, there is nothing to compel you to seek it and 
nothing to compel me to furnish it. I have always en- 
deavored to render to you all the assistance in my power 
simply as a matter of courtesy, a decent degree of cour- 
tesy in return is all I have expected, and this I think 
I have the right to demand. • 

The last expression in your letter of the twentieth 
to the effect that you are expressing your individual 
views and not the views of the board may be taken as a 
harmless bit of surplusage. 

There is no danger that any one having the slightest 
acquaintance with you would have been deceived upon 
that proposition. 

With assurance of high personal regard, I have the 
honoi* to be, 

Very truly yours, 

B. L. CARE, 

Attorney General. 
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IN RE 

COUNTY ASSESSMENT. 

Right of county commissioners to make horizontal reduc- 
tions. 



State of Colorado, 
Attorney GeneraPs Office, 
Denver, Colorado, May 20, 1897. 

MR. JOHN A. ATKINSON, 
Aspen, Colorado. 

Dear Sir — Your favor of April 27 was received in 
due time. The matter contained in it was of such vital 
importance that I have not deemed it advisable to an- 
swer until there had been ample opportunity to investi 
' gate the subject in order to ascertain as near as possible 
what the law may be to the end that no possible mistake 
can be made. Personally, 1 have been very busily en- 
gaged during the whole time, either on the board ol 
equalization or the board of land commissioners, and 
have not been able to give it as much personal attention 
as I would otherwise have done. I have had the subject 
fully examined, however, and am prepared now to give 
you my views upon the question at large. I quote from 
your letter as follows: 

*'The assessed valuation of the property in this county for 
the year 1896 was returned by the assessor at $4,171,200. This 
amount including the assessment made against the Colorado Mid- 
land railroad and the Denver and Rio Grande railroad by the 
state board of equalization in the aggregate amount of $504,360. 
The first meeting of the board of county commissioners, as a 
board of equalization, was held as required by law on the first 
Monday in July. The meetings continued in session twelve days 
and a large number of individual raises in assessments were made. 
On the third Monday in July, which was the twentieth of that 
month, the second meeting of the commissioners as a board of 
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equalization couvened. Tliis session continued only two days 
when the board, without passing any resolution declaring the 
necessity for an extension of the time of meeting, took an ad- 
journment until the thirtieth day of July. On that day they 
met, equalized a number of assessments and continued in session 
until the eighth day of August, when they passed the following 
resolution : 

" *Whereas, in the opinion of the board of county commis- 
sioners of Pitkin county, sitting as a board of equalization, that 
the assessment of all property in said county as appearing upon 
the tax schedules is erroneous, and it is hereby ordered that such 
valuation and assessment be reduced on each schedule 50 per 
cent, of the amount as it now stands, which amount in the opin- 
ion of said board is the actual cash value of said property.' 

"Pursuant to this resolution the assessed valuation of all 
the taxable property in the county, excepting the railroads, was 
reduced on the tax roll 50 per cent., and the aggregate valuation 
of the county was thereby reduced to $2,338,280. 

"Of course when the levy of taxes came to be made in Octo- 
ber it was necessary to make a proportionately higher levy, and 
in consequence the levy for state and county purposes was sixty- 
two mills instead of thirty-four and six-tenths mills, which would 
have been the levy necessary to raise the same amount of revenue 
upon the larger valuation. The consequence to the railroads is 
obvious. Their taxes, which upon the larger valuation would 
have been, for state and county purposes, J^17,450, are fixed in 
consequence of the horizontal reduction made, at about $31,200. 
I would say that in taking this action the board had no thought 
of the consequences which would be entailed upon the railroads. 
Their purpose was to reduce this county's proportion of the state 
tax and the other matter was not thovpht of.'' 

The italics in the above quotation are mine, and as I 
view it. The italicised sentence goes a long way to de- 
termine the validity of the action of the county commis- 
sioners in the premises. The powers of the board of 
county commissioners, acting as a board of equalization, 
are determined by the Constituion and statutes relating 
to that subject. Section 15 of article X of the Constitu- 
tion, the same being section 450 of Mills' Annotated Con- 
stitution, provides as follows: 

"The duty of the state board of equalization shall be to adjust 
and equalize the valuation of real and personal property among 
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the several counties of the state. The duties of the county board 
of equalization shall be to adjust and equalize the valuation of 
real and personal property within their respective counties. Each 
board shall also perform such other duties as may be prescribed 
by law." 

Section 3838, Mills' Annotated Statutes, provides as 
follows : 

'*The county commissioners of each county of this state shall 
constitute a board of equalization for the correction and comple- 
tion of the assessment roll of their respective counties." 

It will be observed that the constitutional powers of 
both boards are simply 

"To adjust and equalize the valuation of real and personal 
property." 

That of the state board to adjust and equalize the 
property as between the counties, and that of the county 
board to adjust and equalize as between the several tax 
payers within the county. The statute makes it the duty 
of the board to correct and complete the assessment 
roll, but this assessment must be made in accordance with 
and pursuant to the constitutional provisions concerning 
such board. In accordance with the statute, the county 
board of equalization meets on the first Monday in July, 
and continues in session not less than three nor more 
than ten consecutive days. At this meeting the board 
shall 

"Have power to supply omissions in the assessment roll, and, 
for the purpose of equalizing the same, may increase, diminish, 
alter or correct any assessment or valuation." 

The words "for the purpose of equalizing the same" 
must absolutely govern every act of the board in the 
matter of increasing, diminishing or correcting any 
assessment or valuation, in other words, the board can 
never increase, diminish or correct any assessment for 
any other purpose except for the purpose of equalizing 
such assessment with other assessments on the same roll. 
Under the constitution, the county assessor is the proper 
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person to determine the valuation of property in the first 
instance. If the board of equalization conclude that any 
one or more of the assessments are not made upon the 
same basis that the balance of the assessment roll is 
made upon, they can increase it, diminish it, or correct it 
for the sole purpose of equalization. The supreme court 
of California have had this matter under consideration in 
the case of Wells, Fargo & Co., vs. Board of Equaliza- 
tion, 56 California, 196, and speaking of the word "equal- 
ization," the court uses the following language: 

"Equalizing is to make equal, to cause to correspond, or be 
like in amount or degree as compared with some thing. 

"To compare the individual assessments upon the assessment 
roll one with another, and make them equal. But how can a 
county board upon the theory of equalization, increase or lower 
the entire assessment roll? It is not pretended that the county 
boards are given any power outside of the limits of their respec- 
tive counties, and it is obvious that they have none. No county 
board can look to the assessment roll of any other county than 
its own. It therefore can have nothing with which to compare 
the assessment roll of its own county as a whole; and yet the 
very idea of equalization, of necessity, presupposes something 
with which to compare the thing to be equalized." 

An order of the board of equalization therefore, re- 
ducing the aggregate valuation of all the property in the 
county fifty per cent, for the purpose of making such as- 
sessment equal to the cash value of the property, partic- 
ularly when "their purpose w^as to reduce this county's 
proportion of the state tax, and the other matter was not 
thought of," must be held beyoi^d the power of the board 
of equalization, even though it be not condemned in 
more emphatic terms. 

Section 3815, Mills' Annotated Statutes, is as fol- 
lows: 

"AH property shall be valued by the assessor except such as 
is required by law to be valued by the owner in section 23 of 
this act." 

At the first meeting of the board of county commis- 
sioners, they have power to equalize the assessment roll 
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as before stated, and they are limited to ten days within 
which to perform this work. Should they make any 
material changes in any assessment, the party whose as- 
sessment i» changed, whether it be raised or lowered, is 
entitled to notice of such change. At the second meet- 
ing of the board in July, the commissioners are also lim- 
ited to ten consecutive days. At this meeting, they sit 
for the sole purpose of hearing complaints from those 
dissatisfied with the changes made at the former meet- 
ing, and from them only, and upon such hearing they 
may adjust the assessment roll as in their judgment is 
just and proper. Under the proviso of section 3838, the 
board may, by order, extend the time for the business of 
either of said meetings, but such extension can not ex- 
ceed ten days in any case. Under the statement con- 
tained in your letter, no such order was entered, hence 
the second meeting of the board, commencing on the 
twentieth of July, lapsed on the thirtieth, and any action 
of the board after that time must be held ineffectual to 
accomplish any purpose whatever. 

You now seek information as to the best way out of 
the difficulty. If the railroad companies should refuse 
to pay the taxes, and an effort be made to enforce the 
collection, the chances are that the railroad company 
would defeat the tax and thereby obtain a judicial de- 
cision, vitiating the entire tax roll. The question then 
arises, what power have the county commissioners in the 
premises to compromise the claim? I presume there is 
no question of their right to make a compromise in so 
far as the county taxes are concerned, and it is possible 
that this right may go to the extent of enabling them to 
compromise municipal and school district taxes, but I 
have very grave doubts upon this proposition, unless it 
be done with the consent of the proper officers of such 
school districts and municipalities. So far as the state 
taxes are concerned, I do not believe the county com- 
missioners have any authority whatever to effect a com- 
promise, but as I am informed, the railroad companies in 
these cases have offered to pay the state taxes in full, I 
do not think this question is necessarily involved. 
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I do not desire at this time to be quoted in this mat- 
ter outside of your board, and possibly the county at- 
torney. It is purely an unofficial matter, so far as I am 
concerned, and as it might have the effect to embarrass 
you should this correspondence become public property, 1 
shall consider it in the nature of a private communica- 
tion to me personally, and shall not allow the same to 
go into the papers. I think it probably would be ad- 
visable for you to take the same course, at any rate until 
the matter has been settled between your county and the 
railroad companies, however, you are to do as you choose 
in the matter, and if you desire it to be made public, I 
have no objection whatever. 

Respectfully yours, 

B. L. CARR, 

Attorney General. 



IN RE 

REGISTRATION OF VOTERS IN CRIPPLE CREEK. 



How same should be done. 

County commissioners appoint canvassers. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, July 15, 1897. 

HON. ALBERT MATTHEWS, 

Chairman of the Board of County Commissioners 
of El Paso County, 

Colorado Springs, Colorado. 

Dear Sir — I am in receipt of your favor of the thir- 
teenth inst., concerning the matter of registration in 
the city of Cripple Creek. 
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It appears from your letter that in the spring of 1897 
the town of Cripple Creek became a city of the second 
class. Theretofore it had simply been an incorporated 
town, and that the question of the proper manner of 
registering the voters of said city has arisen, and the 
county conamissioners are in doubt as to the mode of 
proceedihg to be followed in properly and legally regis- 
tering voters of the said city, and I note your request 
,for an opinion as to how the people of Cripple Creek 
can be legally and properly registered without being re- 
quired to come to the county seat, Colorado Springs. 

The registration laws of this state have passed 
through several changes since their first adoption. The 
original act in 1891 in section two provided that the 
registration required in cities of the second class should 
be made within sixty days after the pasasge of the act. 
Section 5 of the act provided for the appointment of can- 
vassers in each precinct and left optional with the county 
commissioners to make such appointments or not as they 
saw fit. The act of 1893 amended the original act in 
several particulars, but did not in any way change the 
provisions of section 2 and 5. 

The act of 1894 passed by the special session in sec- 
tion two made it mandatory upon the board of county 
commissioners to appoint canvassers within five days 
after the first day of March, 1894, t9 make a complete 
canvass of all female persons who at that time should be 
qualified electors. 

The acts have at all times provided for an existing 
situation: The making of a registration in towns and 
cities of the second class existing at the time of the 
passage of the acts, and have had in contemplation 
cities and towns which were at the same time county 
seats, and it does not seem to have occurred to the gen- 
eral assembly that there might be a city of the second 
class which was not at the same time a countv seat: 
neither does it seem to have occurred to the legislature 
that a city of the second class might be organized several 
years after the passage of this act. We are now con- 
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fronted with a situation different altogether from any 
that the legislature seems to have had in view. 

The question is: How shall we adapt the statutes 
to the present situation? 

The evident purpose of the law is to provide a com- 
plete and honest registration of the voters in towns and 
cities, and a registration made in substantial conformity 
to the statutes w^hich shall result in accomplishing this 
laudable purpose, would undoubtedly be sustained by 
the courts in any question that might arise involving 
the validity of an election held upon such registration. 

The original acts both provide for the employment 
of canvassers to make th^ first registration in cities and 
towns, and goes upon the theory that such canvassers 
are necessary for the making of the list in the first in- 
stance. The act of 1894 fixes the time within which 
such canvassers must be appointed, and that time had 
long expired before the town of Cripple Creek became 
a city of the second class. 

If the board of county commissioners had failed to 
make the appointment of such canvassers on or before 
the fifth day of March, 1894, and had made such appoint- 
ment on, say, the twentieth day of March, 1894, and such 
canvassers had proceeded to make the canvass as pro- 
vided in the act, there can hardl}^ be any question that 
such acts would have been valid, and a registration so 
made would have been in substantial conformitv with 
the law. This demonstrates that the date mentioned in 
the act was not mandatorv, but directorv onlv, and if 
the board of county commissioners of El Paso county 
shall now determine to appoint canvassers in each of 
the several precincts of the city of Cripple Creek, and if 
such canvassers shall now proceed to take the registra- 
tion of such precincts and return them to the county 
clerk and the county clerk shall make up a registration 
list from such returns, all being done in substantial con- 
formity with the act of 1894, I have no doubt whatever 
that such registration would be a valid one. 
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1 have very grave doubts about the legality of mak- 
ing up an original registration list at any place outside 
of the county seat, and if a deputy clerk were to go to 
Cripple Creek and make up an original list there, and at 
the same time some citizen of Cripple Creek should go 
to the county seat and seek to register on the original 
list, the original list not being there, it might raisfe some 
question as to the validity of an election held under such 
registration. It is possible, however, that tf this were 
done, and such registrations as might be made at Colo- 
rado Springs were taken upon separate sheets and after- 
ward transferred to the original list, a list made in such 
manner might be held to be valid. 

My opinion is, however, that the better way would 
be for the county commissioners to appoint canvassers, 
have the returns made to the county clerk at Colorado 
Springs, have the original list made and retained at the 
county seat, and then let the county commissioners estab- 
lish district registrations as provided in other cases 
for adding to and completing registration lists. 

There would then be ample time for the completion 
of the registration lists by the district registerers within 
the five daj^s allowed by statute. 

I am also in receipt of a letter from Hon. George W. 
Musser, county attorney, upon the same subject which 
gives me much light upon the question, and you will 
kindlv refer this letter to him, as it will answer the sev- 
eral matters set forth in his letter, as well as those con- 
tained in your own. 

Very respectfully yours, 

B. L. CARR, 

Attorney General. 
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IN RE 

SALE OF LANDS IN CONEJOS COUNTY. 



Sale under mortgage of state lands held under contract of 
purchase would pass only the interest of the contractor; the 
state's interest would not be affected. 



State of Colorado, 

Attorney General's Office. 

Denver Colorado, August 13, 1897. 

HON. L. C. PADDOCK, 

Eegister of the State Land Board, 
Denver, Colorado. 

Dear Sir — I am in receipt of your favor of the 
twelfth instant, inclosing a letter from Mr. M. B. Colt, 
in which he states that proceedings are to be commenced 
in the district court, to enjoin the sale of certain lands 
in Conejos county under a mortgage executed by the 
Empire Land and Canal Company, and in which he also 
states that certain lands included in such contemplated 
sale belong to the state as follows: 

"An of section 36 in T. 36 N., R. 10 E. N. M. M. AH of sec- 
tion 36, T. 37 N., R. 9 E. N. M. P. M., aU in Conejos county." 

And he asks if the state will be willing to join in 
this injunction suit, upon the theory that the mortgage 
encumbers the title to the state land. 

An examination of the records in your office show 
that section 36 N. 10 E. was sold to Stewart O. Henry, 
certificate of sale was dated August 2, 1889, and that 
he made one payment of $320.00. Section 37, N. 9 E. 
was sold to the Empire Land and Canal Company, cer- 
tificate dated April 21, 1890, one payment made, f 320.00; 
that no subsequent payments have been made upon 
either of said sales. 

These certificates have never been cancelled and 
are still in force and if the holders of said certificates 
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should tender payment of the amount due with interest 
and penalties, they would be entitled to patents to said 
lands. The mortgage, which is sought to be foreclosed, 
doubtless conveys whatever interest the mortgagor had 
at the time of its execution and a sale under foreclosure 
would pass that interest to the purchaser and probably 
authorize him to make payment upon the certificates, 
or in other words place him in the position of the orig- 
inal purchaser from the state. 

I can not see any reason why the state should enter 
into any litigation in the premises as its interests are 
fully protected by the cohtract and any sale or con- 
veyance that might be made can have no possible effect 
upon the state's title to the lands. I would recommend 
that you advise Mr. Colt accordingly. I return his let- 
ter herewith. 

Very truly yours, 

B. L. CARR, 

Attorney General. 



IN RE 

RAILROAD PROPERTY. 



Whose duty to assess. 
Abstract books assessable. 



State of Colorado, 
Attorney General's Office. 
Denver, Colorado, September 8, 1897. 

G. W. GARLAND, ESQ., 

County Assessor, 

Holvoke, Colorado. 

Dear Sir — On my return from Buffalo I find your 
favor of August nineteenth on my table. You say there 
are thirteen miles of railway grade in Phillips county 
which was not assessed bp the state board, and as you 
are informed, are not returned, and you ask whether or 
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not it will be your duty to assess the same as unknown. 

The statute makes it the duty of the state board to 
assess all property belonging to the railroad companies, 
and if you know of any property in the county which 
has not already been assessed, you should report the 
fact, together with a description of the property in the 
name of the owner to the state board in order that the 
board may act upon it at its next meeting. 

You also ask whether or not a franchise on water 
works is assessable. In my judgment, all property is 
assessable. I believe, however, that it has not been the 
custom in this state to assess franchises of the character 
mentioned, as there is no specific direction in the stat- 
ute for the making of such assessment. 

Answering your third question, I can see no rea- 
son why a set of abstract books is not assessable at 
their actual value, the same as all other property. 

Very truly yours, 

B. L. CARR, 

Attorney General. 



IN RE 

BOILER INSPECTION OF STATE INSTITUTIONS. 



Fees charged. 



State of Colorado, 
Attorney General's Office. 
Denver Colorado, November 29, 1897. 

HON. RICHARD KETT, 

State Steam Boiler Inspector, 
Denver, Colorado. 

Dear Sir — My attention has been officially called to 
the fact that it has been the uniform practice of the state 
boiler inspector, since the creation of that office, to col- 
lect from the several state institutions, including the 
State Penitentiary, Insane Asylum, Agricultural Col- 
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lege, Institute for Deaf and Mute, Reformatory, Indus- 
trial School, State University, Normal School, and 
School of Mines, the usual fees prescribed by law for the 
inspection of the stationary boilers used by said insti- 
tutions. 

The statutes of this state make it the duty of the 
state boiler inspector to carefully inspect and test every 
stationary boiler and steam generating apparatus used 
for stationary power, and which is located within the 
state of Colorado, and not within the limits of any 
city having a city boiler inspector. The statutes fur- 
ther provide that for this service, the state boiler in- 
spector shall collect a fee of five dollars from the owner, 
user, or agent occupying the building in which the 
boiler inspected may be situated. 

In my opinion it could not have been the intention 
of the legislature to authorize the state boiler inspector 
to charge and collect fees for his services rendered the 
state institutions. If the fees for inspection of the 
stationary boilers at the state institutions are collected 
by the state boiler inspector, the same must be paid by 
warrant drawn on the state treasurer, and payable out 
of a state fund provided for the maintenance of the in- 
stitutions. This money under the law is turned back 
into the treasury immediately upon its collection. I can 
not believe that it was the intention of the legislature 
either to require the state to pay for the services of its 
own state boiler inspector or to direct that the fees 
should be taken out of one state fund to be immediately 
replaced in another state fund. 

In my opinion, it is your duty to carefully inspect 
and test the stationary boilers of the several state insti- 
tutions once each year, and to enter upon the records 
of your office the statement that the same being the 
property of the state, no fees were collected. 

Very respectfully yours, 

B. L. CARR, 



Attorney General. 



By CALVIN E. REED, 

Assistant. 



I 
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IN RE 

HOLIDAYS. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, December 2, 1897. 

SUSIE E. MORGAN, 

County Superintendent of Schools, 
Burlington, Colorado. 

Madam — I am In receipt of your favor of the twenty- 
second instant, as follows: 

"Does the repealing of section 1630 of the General Laws of 
1883 repeal or have any effect on section 38 of the chapter desig- 
nated 'Schools' in the Session Laws of 1887?" 

Section 1630 of the General Statutes of 1883 is taken 
from the General Laws of 1877, where it appears as a 
special act concerning holidays, and it relates only to the 
matter of acceptances and payment of bills of exchange 
and promissory notes, and to the matter of holding 
courts. It does not relate in any way to the public 
school system. It provided that the thirtieth day of 
May, Fourth of July, twenty-fifth of December, and any 
day appointed or recommended by the governor of the 
state or president of the United States as a day for fast- 
ing or thanksgiving, shall be considered the same as the 
first day of the week, commonly called Sunday, for all 
purposes designated in the title of said act. The general 
assembly, in 1897, in the repealing act referred to, for 
some unaccountable reason, repealed this section. Pro- 
babl}^ it was an inadvertence. 

The chapter designated "schools" in the Session 
Laws of 1887 is an act making sundry amendments to the 
school law as it appears in the General Statutes of 1883. 
Section 38, referred to in joxtv letter, is an amendment to 
section 79 of the act of 1883. The said section simply 
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defines "school year, a school month, and a school week." 
The amendment re-enacts the original section and then 
adds -the following: 

"The term 'National Holidays'' in this chapter shall be con- 
strued to mean Thanksgiving day, Christmas day, New Year's 
day, Washington's birthday, Decoration day and' the Fourth of 
July." 

After a careful examination of the act of 1883, I find 
the term "National Holidays" appearing in but one place, 
namely, in section 75, or general section 3070, wherein it 
was enacted that, 

"No district shall be entitled to receive, nor shall it receive, 
any portion of the general or county school fund, unless there 
was maintained in such district, during the year next preceding 
the time of apportionment, a school under the charge of a licensed 
teacher, or a succession of licensed teachers, for and during sixty 
school days. All legal and national holidays, and all days not 
exceeding six that the school may have been suspended by 
reason of the attendance of teachers upon teachers' institutes, 
shall be included in the sixty days aforesaid." 

The days mentioned in the act of 1887 are the same 
as those designated in the act of 1877 and 1883, with, the 
addition of "Labor day." The effect of the two statutes, 
namely, section 3070 of the act of 1883 and section 38 
of the act of 1887, is to include the days mentioned in the 
sixty days required by school districts to maintain their 
schools in any year, and by implication, to make those 
days legal holidays for the public schools. 

The repeal of section 1630 of the General Statutes 
of 1883 does not, in any manner, affect section 1370 of 
the General Statutes, or section 38 of the act of 1887, but 
the status of the said several days so far as they relate 
to the public schools, remains precisely the same as prior 
to such repeal. 

Very truly yours, 

B. L. GARR, 

Attorney General. 

15 
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IN RE 

PUBLICATION OF INSURANCE NOTICES. 



Statutes ambiguous, but it is best to publish them in the 
official paper. 

There is no doubt of validity of such publication. 



State of Colorado, 
Attorney GeneraPs OflSce, 
Denver, Colorado, December 11, 1897. 

HON. JOHN F. VIVIAN, 

Deputy Superintendent of Insurance, 
Denver, Colorado. 

Dear Sir — I am in receipt of your favor of the 
seventh inst., from which I quote as follows : 

"Amongst other things, section 2219, Mills' Annotated Stat- 
utes, reads as follows: 

" 'A synopsis of such statement, together with the superin- 
tendent of insurance's certificate of authority to transact business 
in this state, shall be published in some newspaper of general 
circulation, published at the capital for at least four insertions.' 

"Kindly advise this department whether or not 'An act to 
provide for the publication of certain legal notices,' approved 
April 18, 1891, and found in the Session Laws of 1891, on page 
267, applies to the publication required by section 2219 above 
mentioned." 

The section first cited was passed originally in 1883 
and amended in 1889, at which time it took its present 
form. There is no doubt in my mind that it is the duty 
of the several insurance companies to attend to the pub- 
lication of the advertisement required by this section; 
nor that, at the time of the passage of said section, it 
w^as the right of the companies to publish such adver- 
tisement in any newspaper of general circulation, pub- 
lished at the capital, proof of said publication to be made 
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by filing a copy of the paper containing the same in the 
office of the superintendent of insurance. 

In 1891, however, the general assembly passed the 
act referred to, in which it is provided that: 

•'The governor, secretary of state and state treasurer, shall, 
on or before the third Monday in April of each year, designate a 
daily paper published in the city of Denver, in which shall here- 
after be published during the year following such designation, 
all legal notices and advertisements * * * of the superintend- 
ent of insurance." 

At first glance there seems to be no question what- 
ever that the act of 1891 would require the notices pro- 
vided in the act of 1889 to be published in the official 
paper, but upon further examination the question natur- 
ally arises, is such advertisement "an advertisement of 
the superintendent of insurance," or is it simply an ad- 
vertisement of the insurance company? I am very 
strongly of the opinion that it is the duty of the insur- 
ance companies to provide for the publication and to 
make proof thereof by filing a copy of the paper in the 
office of the superintendent of insurance, and I am also 
of the opinion that it was the intention of the legislature ' 
in passing the act of 1891 to provide for the publica- 
tion of such notices in the official paper and that it would 
be the better way, from all points of view, if the publica- 
tion were so made. I am not, however, at present pre- 
pared to advise you that if one of the insurance com- 
panies, required to make such publication, should publish 
the same in a newspaper of general circulation published 
at the capital, and should file in your, office a copy of the 
said paper within the time required by statute, you 
would be authorized under the statute to revoke* its 
authority to do business or to impose any other penalty 
upon it. 

The statutes taken together are ambiguous, and the 
question is a close one, and such being the case the bet- 
ter policy for the insurance companies to adopt is to 
direct you to make the publication, or themselves make 
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it in the official paper. There would then be no doubt 
as to the validity of such action, and in the other case it 
would be open to question. 

Respectfully yours, 

B. L. CARR, 

Attorney General. 



IN RE 
MILITARY POLL TAX. 



Enrollment of militia not necessary to coUection tliereof. 



State of Colorado, 
Attorney GeneraFs Office, 
Denver, Colorado, January 10, 1898. 

HON. WILLARD L. AMES, 

County Assessor, Arapahoe County, Colorado, 
Denver, Colorado. 

Dear Sir — A few days ago yourself and Judge Rich- 
mond honored me with a call at my office, and in an in- 
terview at that time you stated that you made up the 
military tax list for the year 1896 in obedience to the 
mandate of the courts, and had returned the same to the 
county treasurer for collection. You also, at the same 
time, suggested to me the advisability of having an en- 
rollment of the militia in order to aid you in the making 
up of the said list for the year 1897, stating, that in your 
judgment, it was impossible for you to make up the said 
list without the aid of such an enrollment. You also 
stated that if such an enrollment were ordered it would 
enable you to employ the necessary force to make a house 
to house canvass and thereby secure the names of all the 
persons subject to the payment of the military poll tax. 
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I stated to you at the same time and place that, in my 
judgment, such an enrollment was unnecessary to enable 
you to make up the tax list, and that it would be of very 
slight assistance to you in the making up of such list, as 
the names that are required by law to be placed upon the 
tax list are, many of them, different from those that 
would appear upon the enrollment. I also stated to you 
that I would consult with his excellency, the governor, 
and the adjutant general, concerning the matter, and if 
they deemed it advisable such an order would probably 
be issued. I have consulted with his excellency, the 
governor, and he stated to me that he would make the 
order if the military department deemed it necessary. I 
have also consulted with the adjutant general, who says 
to me, that in his judgment, no enrollment is necessary 
so far as that department is concerned, and that so far 
as the same relates to the National Guard an enrollment 
would entail a useless expense upon the several counties. 
The statute provides that the assesor and his assist- 
ants shall be paid for their services in making the enroll- 
ment, two cents for each and every name appearing upon 
the rolls returned by them, and as the militia act carries 
with it no appropriation for the payment of such services 
and no provision for such payment out of the military 
fund, it would seem to follow that these expenses would 
have to be paid by the several counties in the same man- 
ner that the other fees of the several assessors are paid 
out of the general county fund, and as the 9iilitary de- 
partment of the state deems an enrollment unnecessary, 
it seems that the several county assessors throughout the 
state and their employes, would be the only beneficiaries 
of such an order if one were issued. As a matter of fact 
I fail to see how the enrollment would be of any benefit 
whatever to the assessors in making up the military tax 
list. An enrollment, made in accordance with the stat- 
ute would contain two lists. The first one would contain 
the name of: 
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"Every able bodied male citizen of Colorado, and those who 
have declared their intention to become citizens of the United 
States, residing therein, between the ages of eighteen and fortj^- 
five years," 

with certain exceptions. 

The second list contains the names of persons ordi- 
narily exempt, but who must serve in the militia in case 
of emergency. 

From the first list would be excepted all soldiers 
and those honorably discharged; members of regularly 
organized police and fire departments; all members of 
the National Guard; and those who have served five 
years and have been honorably discharged; those physic- 
ally disabled to perform military service; justices of the 
peace; clerks of courts of record; county officers; minis- 
ters of the gospel; practicing physicians; conductors and 
engineers of railroads; idiots, lunatics and felons not par- 
doned. With the exceptions noted the first enrollment 
would contain the names of all persons between the ages 
of eighteen and forty-five, and the second would contain 
nearly all of those excepted, but neither would contain 
any over the age of forty-five years. >, 

The military tax is chargeable to 

"Each male inhabitant over twenty-one years of age except 
active members of the National Guard, and such other per- 
sons as may be exempt by law." 

It is only citizens who are enrolled for military serv- 
ice, whereas all inhabitants, whether citizens or foreign- 
ers, are liable to the military poll tax. You will readily 
see that the two enrollment lists differ so radically from 
the tax list that the making of the one would be of very 
immaterial assistance in the making of the other. 

I presume you have an alphabetical list of the tax 
payers of your county, but of course this list includes 
only those who pay a property tax, and also many who 
are not subject to the payment of the military poll tax. 
A comparison of this list, however, with the city direct- 
ory and with the lists of military tax payers that have 
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been made in previous years, will enable you to arrive 
very nearly to a correct list of those subject to the pay- 
ment of the military poll tax; and you will permit me to 
suggest that in the making up of this list, should doubts 
arise in your mind as to the fact of any of the names 
being properly placed on the roll, you should construe 
those doubts in favor of the fund, rather than the indi- 
vidualj and place such names upon the roll as a failure 
to do so would doubtless result in a failure to collect the 
tax, whereas, should you place upon the roll the name of 
any person not subject to the tax it is a very easy matter 
for such person to make the necessary showing and have 
the tax abated. 

Looking at this matter as I do from this point of 
view, I can not, of course, advise his excellency, the gov- 
ernor, that in my judgment it is necessary or advisable 
for him to order the enrollment made. On the other 
hand I am compelled to advise him that such an enroll- 
ment entails a considerable expense upon the several 
counties of the state which, under present conditions, is 
entirely unnecessary. 

I may also add that no assessor in the state, outside 
of Arapahoe county, has considered such an enrollment 
necessary, but on the other hand they have, each and all 
of them, so far as I am informed, found a way in which to 
comply with the law as prescribed by the statute and 
declared by the supreme court, and have made up the 
military tax list accordingly. 

Very respectfully yours, 

B. L. CARR^ 

Attorney General. 
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IN RE 

SALARY OF WATER SUPERINTENDENT. 



Proper distribution among counties. 

Counties not having any irrigated land can not be held 
liable for water superintendent's salary. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, February 6, 1898. 

MR. JOHN W. FIELD, 

State Engineer, 

State Capitol, City. 

Dear Sir — In response to your verbal request, I have 
examined the question of the proper distribution of the 
expenses and salary of superintendents of irrigation. 

This question has been a fertile source of contro- 
versy, and is not yet satisfactorily settled. My prede- 
cessor. Attorney General Engley, in response to a query 
concerning the proper payment of the expenses and sal- 
ary of superintendents of irrigation, issued the follow- 
ing: 

"In response to your favor of the twenty-ninth ult., I will 
say that the language of section 2457, Mills' Annotated Statutes, 
can only permit of one interpretation, and that is that both the 
expenses and salary of superintendents of irrigation must be 
paid by the several counties within which he has rendered serv- 
ice." 

In July, 1896, the question was presented to me by 
the county clerk of Cortez county as to the payment of 
the salary and compensation of water commissioners, 
and in answer to his query, I quoted the language of the 
court of appeals, in the case of County Commissioners 
vs. Locke, 2 Colorado Appeals, 508, in which the court 
says: 
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"Prior to the amendatory act of 1889, no question could havb 
arisen as to the obligation of Park county, to pay the one-fourth 
of what the commissioner was entitled to charge, because by the 
terms of that act each county was bound to allow the commis- 
sioner an equal part of his compensation. ♦ ♦ ♦ The incon- 
veniences and uncertainty attending any other mode of computa- 
tion than the simple division of the sum total which the commis- 
sioner receives, by the number of counties comprising his water 
district, and the failure of the legislature to provide any other 
scheme, in terms or by necessary implication, leads to the con- 
clusion that the responsibility of the counties was entirely unal- 
tered by the amendment." 

Following this rule, I directed the county clerk that 
the county commissioners of each county should draw 
warrants for the water commissioner and his deputies 
for one-fourth of the amount of the bill rendered, the 
district being comprised of four counties. 

The statute concerning water divisions groups the 
several water districts into divisions in such way, as I 
construe the law, that the land composing the several 
water districts in a division would be identical with the 
division itself. Water districts are established, not by 
reference to counties or county lines, but by providing 
that, 

"The lands now irrigated or that may hereafter be irrigated 
from ditches now taking water from the natural streams of the 
state of Colorado are hereby diBclared to constitute irrigation 
districts." 

The statute then proceeds to divide the state into 
irrigation districts according to that method, and it 
would seem that any county which has no irrigated lands 
could not be held to belong to any water district, but 
if any of the land in any county be irrigated from any 
of the streams mentioned, then the county would be sub- 
ject to all the liabilities imposed upon counties in an^^ 
water district or division. The statute concerning the 
payment of water commissioners is different in term 
from that provided for payment Qf superintendents of 
irrigation. That concerning the payment of water com- 
missioners is found in section 2387, and is as follows: 
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"The water commissioners sliall be entitled to pay at the rate 
of five ($5) dollars per day for each day he shall actually be em- 
ployed in the duties of his office, and be paid by the county or 
counties in which his irrigating district may lie." 

The court of appeals has decided that under that 
statute the water commissioner's bills must be divided 
by the number of counties in his district, each county 
to pay an equal amount thereof. 

The statute concerning the pay of superintendents 
of irrigation is found in section 2457, as follows : 

"The expenses and salary of the superintendents of irriga- 
tion shall be paid pro rata by the counties interested, in the same 
manner as the fees of water commissioners are paid." 

Whether it be possible to determine that any given 
county is or is not interested by any other rule than 
simply a division of the fees, is a question exceedingly 
difficult to determine, and I know of no way to settle the 
controversy except by suit on behalf of some one of the 
water superintendents against some one of the counties 
refusing to contribute. 

It would seem to be perfectly clear, however, that 
any county which has no irrigated land would not belong 
to any district or division, and hence could not be held 
liable for the fees or expenses of either water commis- 
sioner or a superintendent of irrigation. 

Very truly yours, 

B. L. CARR, 

Attorney General. 
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IN RE 

EMBLEMS. 



Failure to adopt, etc. 

Does not invalidate nominations. 



State of Colorado, 
Attorney General's Office. 
Denver, Colorado, March 24, 1898. 

MR. CLARENCE D. FINCH, 
Castle Rock, Colorado. 

Dear Sir — I am in receipt of your favor of March 23, 
containing the following questions: 

First— If a regularly called convention and regularly held, 
fails to adopt an emblem, does such failure invalidate in any way 
the ticket nominated at such convention? 

Second— Is an emblem essential? 

Third- If a title or heading of a ticket be placed or printed 
at the top of the ballot, would a vote cast for such ticket be in- 
valid, in the case that the name of the ticket carried no emblem? 

Fourth— May a committee, appointed by the convention and 
authorized to fill vacancies, supply or adopt an emblem for their 
ticket? 

The failure to adopt an emblem does not in any 
way invalidate the nominations made by the convention. 
An emblem is not essential to the validity of a ticket. 
No list of nominations is entitled to be represented by 
an emblem except nominations made at a party conven- 
tion, and in case a party convention should fail to desig- 
nate an emblem it would be proper to place upon the 
ticket the emblem used by the same party at the last 
election. If the ticket be printed without an emblem, 
but with the party name, a mark placed opposite the 
name would not count for anything; the only way the 
electors could express their choice for the nominees on 
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that ticket would be to place a mark opposite the name 
of each person to be voted for. 

The committee can do whatever the convention au- 
thorized them to do. If the resolution authorizes the 
committee to select an emblem they can select one. If 
they are simply appointed for the purpose of filling va- 
cancies on the ticket they would have no power to se- 
lect an emblem. This, however, must be taken in con- 
nection with the former statement, that no ticket is en- 
titled to an emblem except a party ticket, and that in 
case of the failure of the convention to designate an em- 
blem, the emblem used at the last election by the same 
party could be placed upon the ticket. 

Very truly yours, 

B. L. CABR, 

Attorney General. 



IN RE 

CLAIM OF GROSSMAYER AND HOBART FOR 

WELL AT ANTONITO. 



Board not authorized to pay for same. 



State of Colorado, 
Attorney General's Office. 
Denver, Colorado, April 19, 1898. 

HON. JOHN W. FIELD, 
State Engineer, 

Denver, Colorado. 

Dear Sir — I have examined the letter recently 
handed to me by you and dictated by your predecessor, 
Mr. Sumner, on February 24, 1897, concerning the set- 
tlement of the claim of Grossmayer and Hobert as com- 
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pensation for the construction of the well at Antonito. 
I was under the impression that I had answered the let- 
ter at the time it was sent to me by Mr. Sumner, but 
upon examination of my letter copy books I do not find 
any answer, so I presume it was passed over with a 
verbal conversation between myself and Mr. Sumner. 

I have examined the statute, being chapter 5 of the 
Session Laws of 1895, and I find that the board of con- 
struction was authorized to let a contract for the sink- 
ing of the said well. Under that statute a contract was 
let for the driving of a well to the depth of six hundred 
feet for the sum of $2,300, and for each additional foot 
below the said six hundred feet the sum of $3.83. The 
board of construction is not limited in any way by the 
statute as to the kind of a contract it shall make, and 
there is nothing in the statute which authorizes the 
board to deviate from the contract after it has once been 
made. It simply provides that when the work shall be 
completed according to contract and accepted by the 
board the auditor is directed to draw a warrant for the 
amount, etc. I have examined the contract and I find 
that it contains a provision giving the state engineer 
the right to make alterations as to depth of the work 
before its completion. The contract as originally drawn 
provided that in case the state engineer should see fit 
to diminish the quantity of work the contractors should 
not have any claim for damages for anticipated profits, 
etc.; but that section is stricken out entirely, and it 
seems to provide only for an increase in such work and 
for the payment for such increase according to the prices 
stipulated. The idea or thought that the work would be 
stopped before reaching the depth of six hundred feet 
does not seem to have been in contemplation when the 
contract was drawn. If that clause had been allowed 
to remain in the contract, it might be said that the board 
would have the power at any time and for any reason 
to stop the work on the enterprise and pay a pro rata 
amount for the work done, but I can hardly draw that 
inference from the contract as .finally signed. 
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While I believe from certain expressions in Mr. 
Sumner's letter that the contractors are morally entitled 
to some compensation for the work they did, I can 
not see any way in which your board is authorized to 
make any payment for such work. I have no doubt 
whatever that upon a proper presentation of the case 
to the legislature that body will do the equitable thing, 
and pay the contractors a reasonable amount for the 
time and money expended. 

I return the letter and accompanying documents 
submitted therewith. 

Very respectfully yours, 

B. L. CARE, 

Attorney General. 



IN RE 

INSURANCE. 



Discrimination between insurants of the same class. 



State of Colorado, 
Attorney GeneraPs OflSce, 
Denver, Colorado, April 22, 1898. 

HON. JOHN F. VIVIAN, 

Deputy Superintendent of Insurance, 
Denver, Colorado. 

Dear Sir — I am in receipt of your communication as 
follows: 

"Section 2232 of Mills' Annotated Statutes, forbids any dis- 
crimination between insurants of the same class and expectation 
of life, and also prohibits rebating. 

*'Please advise me officially whether or not this applies to 
insurance companies doing business in this state under 'An act 
relating to life and casualty insurance on the assessment plan,' 
approved April 20, 1887." 
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« 

This section of Mills' Annotated Statutes was passed 

as part of an act approved April 19, 1889. That act 

amended several sections of the act of 1883 concerning 

the insurance department, and the section referred to 

was an entirely new section numbered 11 of said act. 

At the time of the passage of said act the statute of 1887, 

entitled, 

"An act relating to life and casualty insurance on the assess- 
ment plan,'* 

was in full force. 

It provided for the incorporation of companies for 
that purpose; placed them under the supervision of the 
superintendent of insurance; defined contracts of insur- 
ance; recognized insurance companies doing business at 
the time of the passage of the act, and authorized them 
to continue in business and generally provided a system 
for that kind of insurance. 

There is nothing in the act of April 11, 1889, which 
in any way exempts insurance companies, doing busi- 
ness under the act of 1887, from the operation of the 
said section 11 of the act of 1889, and I can not see any- 
thing inconsistent in the application of the rule laid 
down in said section 11, to insurance companies doing 
business on the assessment plan as well as companies 
doing business on any other plan. It would appear to 
me that the mischief sought to be avoided by section 11 
of the act of 1889 would be just as injurious, in one case 
as in the other, though perhaps to a less extent in com- 
panies doing business on the assessment plan, but so far 
as it went it would be just as mischievous. The em- 
phatic point, however, is in section 11 ef the act of 1889, 
which prohibits discrimination and rebates on the part 
of "all insurance companies doing business in the state 
of Colorado." If companies doing business on the as- 
sessment plan are insurance companies, they are cer- 
tainly to be included within the prohibitions mentioned 
in said section. 

Very respectfully yours, 

^ B. L. CARIv, 

Attorney General. 
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IN RE 

SURGEON GENERAL OF THE STATE. 



Authority extends over unorganized militia. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, April 22, 1898. 

COL. CLAYTON PARKHILL, 
Surgeon General, 

Denver, Colorado. 

Sir — I am in receipt of your communication of April 
19, in which you request my opinion as to your status 
as Surgeon General, in other words, whether your author- 
ity as such officer extends over the unorganized, ^,s well 
as the organized, militia. 

Section 1 of article III. of the act of 1897 concerning 
the national guard, provides: 

"That the governor shall immediately upon assuming his 
office, appoint ♦ ♦ ♦ one surgeon - general with the rank of 
colonel * ♦ * .with other officers mentioned, all to take office 
on April first, after the inauguration of the governor and to serve 
for two years unless sooner removed by him." 

This section creates a state office with a two years' 
term, and in my opinion the officers therein mentioned 
are state officers,'' and have jurisdiction within their re- 
spective departments over the unorganized militia of 
the state. 

Section 2 of the same article provides that the 
organized militia shall be designated the "National 
Guard of Colorado," and in time of peace the national 
guard of Cqlorado shall consist of the staff of the com- 
mander-in-chief, quartermaster's department, commis- 
sary general's department, medical department, one bri- 
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gade under the command of a brigadier general, and the 
retired list. 

By the same section the surgeon general is made a 
member of the staff of the commander-in-chief, and hence 
he is a member of the national guard of Colorado. The 
fourth section of the same article provides for a medical 
department under the charge of the surgeon general with 
the other officers designated. That section would also 
make the surgeon general a member of the national 
guard, or organized militia. 

The title of the act referred to is broad enough to 
cover all matters connected with the militia, both organ- 
ized and unorganized; and I have entered into this mat- 
ter in detail because it appears to me that there are cer- 
tain officers provided for by said act whose duties relate 
exclusively to the militia and who are not at the same 
time members of the national guard. 

From the foregoing you will see that, in my opinion, 
your are occupying the position of surgeon general of 
the state of Colorado with jurisdiction over the unorgan- 
ized militia and at the same time surgeon general of the 
organized militia, or the national guard of Colorado. 

Respectfully yours, 

B. L. CARR, 

Attorney General. 
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IN RE 

NOTES AND CREDITS HELD OUTSIDE THE 

STATE. 



Liability to taxation. 

Not subject to taxation in the state. 



State of Colorado, 
Attorney General's Office. 
Denver, Colorado, July 26, 1898. 

To the Honorable Board of County Commissioners of 
Arapahoe County. 

Gentlemen — I am in receipt of a communication 
signed by Jos. H. Smith, county, clerk, from which I 

I 

quote as follows : 

"I am instructed by the board of county commissioners of 
Arapahoe county to hand you herewith copy of an opinion filed 
before the board by Mr. L. F. Twitchell, county attorney, in 
1897, and to request that inasmucli as the state is interested in 
the question involved, you submit your views in relation thereto." 

The opinion submitted relates to the power of the 
officers of Arapahoe county in the matter of assessing 
for taxation certain notes and credits held and owned 
by non-residents of the state. The opinion concludes 
as follows: 

•*I am therefore of the opinion — 

"First— That credits of a resident of this state, held outside 
of the state temporarily, or for safe keeping, or in such like way, 
have their situs here, at the domicile of the owner, for the pur- 
poses of taxation. 

*'Second— That monej^s and credits of a resident, kept, used 
and loaned in another state by the principal or his agent, in such 
a way as to become a part of the wealth of the state where so 
kept, have a situs there for taxation, and can not be taxed here. 

"Third— That the moneys, notes and credits of a non-resident 
kept, used and loaned in this state by the principal or agent, in 
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such a way as to become a part of the wealth of this state, have 
a situs here for taxation. 

**Fourth— That the credits of a non-resident, held here tem- 
porarily or for safe keeping, or such like purposes, where the 
same have not become a part of the wealth of the state, have a 
situs at the domicile of the owner, and can not be assessed here. 

"Fifth — The same rules above mentioned, in my opinion, ap- 
ply as between different counties in the same state." 

I have carefully read ihe opinion, which is fully 
supported by the authority cited, namely. County of 
Arapahoe vs. Cutter, 3 Colorado, 349. It is also fully 
sustained by the case of Senour, Treasurer, vs. Ruth, 140 
Indiana, 318; also by Jack vs. Walker, 79 Federal Re- 
porter, 138. The Indiana case was decided in Febru- 
ary, 1895, and the latter case was decided in the circuit 
court of the southern district of Ohio, March 18, 1897, 
and is probably about the latest utterance of the courts 
upon the question. These cases cite voluminous author- 
ities, and the United States case, quoting the language 
of the supreme court of the United States in the case of 
"State Tax on Foreign Held Bonds, 15 Wall., 300," gives 
a very good reason why the law should be as stated 
in Mr. TwitchelFs opinion, as follows: 

•'Intangible property has no actual situs. If, for the pur- 
poses of taxation, we assign it a legal situs, surely that situs 
should be the place where it is owned, and not the place where it 
is owed. It is incapable of a separate situs, and must follow the 
situs either of the creditor or the debtor. To make it follow the 
residence of the latter, is to tax the debtor, and not the creditor; 
to tax poverty instead of wealth. That it is the creditor, and 
not the debtor, that is to be taxed, and that the tax is to be im- 
posed by the law of the creditor's place of residence, seems to be 
quite well settled by authority." 

j An examination of these two cases and of the au- 

I thorities cited, can leave no doubt whatever in the 

j minds of your honorable board as to the absolute sound- 

I ness of Mr. Twitchell's opinion, nor as to the proposi- 

tion that his conclusions contain a clear, concise and ac- 
curate statement of the law as it exists at the present 
time in this state. 
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It is a matter of very great encouragement to the 
executive officers of the state to know that your honor- 
able board recognizes the fact that, 

"The state is interested in the question involved." 

I am informed that the amount involved is several 
million dollars, and it is a fact that the several penal, re- 
formatorv, charitable and educational institutions of this 
state have a vital interest in the aggregate assessment 
of the taxable property in the state. 

There is little doubt that the property in the state of 
Colorado has increased, both in quantity and value, in 
the last ten years. It would be unpatriotic for any cit- 
izen of Colorado to deny this proposition, and yet the ag- 
gregate assessment during that time has been decreased 
about twenty per cent. 

Permit me to suggest that if your honorable board 
and the other boards of county commissioners and the 
several assessors throughout the state could be induced 
to adopt as a basis of assessment, a valuation more nearly 
approaching the actual cash value required by law, the 
state and its several institutions mentioned, would be 
amply provided for, and it could not truthfully be said 
that the state is interested in a question of going outside 
its boundaries for the purpose of discovering property 
not legally subject to taxation within the state. 

Very truly yours, 

B. L. CARR, 
Attorney General. 
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» 

IN RE 

ASSESSMENTS AGAINST STATE FOR CITY 

SEWERS. 



The state under moral but no legal obligation to pay as 
compensation, not as a tax. 

There can be no lien against state property. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, July 29, 1898. 

TO THE HONORABLE BOARD OF CAPITOL MAN- 
AGERS, 

State Capitol: 

Gentlemen — I am in receipt of your communication, 
enclosing a letter signed by Mr. M. C. Wheeler, county 
treasurer, in which your honorable board was notified 
that by decision of the district court, assessments in 
sewer district No. 20 have been fixed at $55.00 per lot 
of 3,125 square feet, with interest at 10 per cent, from 
March 1, 1892, also informing you that that assessment 

upon the capitol grounds amounts to $ 8,606.40 

Less amount paid 1,650.00 



Balance $ 6,956.40 

Interest at 10 per cent, to August 31, 1898 4,521.66 

Total balance due $11,478.06 

Also enclosing copy of contract entered into between 
the board of capitol managers and the board of public 
works of the city of Denver, whereby it appears that an 
agreement was entered into to the effect that the state, 
through its board of capitol managers, should pay to the 
city the sum of $1,650 as compensation for the right to 
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connect the capitol buildings with the city sewers, leav- 
ing the ultimate question of the liability of the state to 
be settled by an amicable suit in court. The contract 
bears no date, but as it is signed by Davis H. Waite, 
governor, I conclude it must have been entered into some 
time during the years 1893 or 1894, and I note your re- 
quest for my opinion in this matter. 

I have not been furnished with a copy of the ordi- 
nances of the city of Denver under which this claim was 
made, nor with any information as to the time when such 
ordinance was passed, but as interest upon the tax is 
claimed from the year 1892, I conclude such ordina^ce 
must have been passed in accordance with the provision 
of the Denver city charter approved by the legislature 
March 11, 1889. 

Referring to that charter, I find that the city council 
are vested with the power to maintain a sewer system 
and to construct "public," "district," and "private" sew- 
ers. That for the purpose of constructing district sew- 
ers, the city council may cause the city to be subdivided 
Into districts, and upon petition of a majority of the lot 
owners in every district, or whenever the board of 
health shall deem it necessary for sanitary purposes, 
they may order such sewers constructed. The cost of 
such construction is ascertained and warrants issued by 
the city. "The total assessment for taxes against the 
lots in such district shall be made and collected, on no- 
tice by publication in some daily newspaper in the city of 
Denver for ten consecutive days to the owners of lots in 
said district; delinquent taxes upon said assessment shall' 
be governed by the general laws of the state of Colorado 
relative to delinquent assessments and taxes." City coun- 
cil is also authorized to levy such assessments against 
all lots in the district in proportion to the area of said 
lots, to make bills of such assessment against such lots, 
"which shall be collected and paid in the same manner 
as all other city taxes." 

It is the evident purpose of this act to provide that 
assessments of this character shall be liens against the 
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property assessed, to be enforced by sale of the property 
in the manner provided by law for the collection of ordi- 
nary state, county and city taxes, and the question nat- 
urally arises, was it the intent and purpose of the legis- 
lature in enacting this law to provide for a lien of this 
character against the property owned by the state itself, 
whereby in case of default, the state capitol and the 
grounds connected therewith can be subject to sale in 
the same manner as the property of private individuals. 

The Constitution of this state contains the following 
provision : 

**The property real and personal of the state, counties, cities, 
towns and other municipal corporations and public libraries shall 
be exempt from taxation." 

State Constitution, article X., section 4. 

It is claimed, however, and has been held in several 
cases in the courts, that there is a distinction between 
taxes for general purposes and assessments for local pur- 
poses, and that this provision does not have the effect 
to exempt any public property from such local assess- 
ments. There are decisions holding that school district 
property, county property and other property of that 
character is liable to such assessments. 

The supreme court of Illinois holds to this doctrine, 
but it will be observed that the Constitution of that state 
under which these decisions were rendered, is not man- 
datory, but simply permissive, providing only that the 
property of the state, counties, school districts and other 
municipalities may be exempt from taxation. 

Higgins vs. Chicago, 18 Illinois, 276. 

County of McLean vs. City of Bloomington, 
106 Illinois, 209. 

In my judgment, however, it is not necessary to base 
the action of your honorable board upon this constitu- 
tional provision. It has been held in Massachusetts that 
the land of a county used for county purposes is exempt 
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from all taxes, whether imposed for public purposes or 
for local improvements of a public character. Discuss- 
ing the question, the court said : 

**The property of the commonwealth is exempt from taxa- 
tion, because, as the sovereign power, it receives the taxation 
through its officers, or through the municipalities it creates, that 
it may, by means thus furnished, discharge the duties and pay 
the expenses of government. Its property constitutes one of the 
instrumentalities by which it performs its functions. As every 
tax would to a certain extent diminish its capacity and ability, 
we should be unwilling to hold that such property was subject 
to taxation in any form, unless it were made so by express enact- 
ment, or by clear implication. The mode provided for the en- 
forcement of the assessment certainly leads to the conclusion 
that it was not contemplated that it should be applied to property 
like this. The only remedy given for the collection is by means 
of the lien created upon the estates assessed, which must be en- 
forced by a sale thereof. We do not think that it was the intent 
of the legislature to subject estates like these to such a remedy, 
when its enforcement might operate to deprive them of the very 
instrumentalities by which they were able to perform the duties 
imposed upon them, and might be attended with serious incon- 
venience or positive injury to the administration of justice in the 
commonwealth." 

» County vs. Worcester, 17 American Reports, 
159; 116 Massachusetts, 193. 

A question almost identically parallel with this was 
passed upon by the supreme court of Iowa in June, 1886. 
The municipal authorities of the city of Des Moines 
sought to enforce a sewer tax against the state, and the 
executive officers of the state having doubts as to the 
liability of the state, an agreed case was made under 
some statutory provision for the purpose of having the 
question determined. The court said: 

"The city has such powers only with reference to the subject 
as are conferred upon it by statute; if the power to assess the 
cost of said improvements against the property of the state is 
not conferred by the act referred to above, it does not exist. 
♦ * * The act provides that special taxes levied upon it for 
the construction of sewers shall be payable by the owners per- 
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sonally at the time of the assessment, and shall be a lien upon the 
property so assessed, and that the property may be sold for the 
payment thereof in the same manner and with like effect as 
in cases of sales for the non-payment of ordinary city taxes. It 
is apparent, we think, from a casual reading of the statute that 
the legislature never intended to confer upon cities the authority 
contended for in this case. It is not conferred in express terms 
by any provision of the act. If it had intended to confer such 
power, we would naturally expect to find some provision making 
it the duty of some oflicer or agent of the state to pay such as- 
sessments when made, and making the necessary appropriations 
for meeting such charges when accrued. But no such provisions 
have been enacted. The power to sell the property assessed for 
the payment of the tax is as certainly conferred by the act as is 
the power to make the assessment; and if the position of plaintiffs 
and the city is correct, it follows that the capitol of the state, 
or any of its charitable or reformatory institutions, which may 
be situated within cities of the first class, may be sold for the 
payment of such assessments, and the title of the state thereto 
divested. We will not presume that such a result is intended." 

Polk County' Savings Bank vs. State, 69 Iowa, 
24. 

In this case the court draws a distinction between 
the cases holding to a contrary view and says that such 
cases have arisen on the statutes which either expressly 
or by necessary implication subject the property of the 
state to the assessment. The statute under which this 
claim is made does not either directly or by necessary 
implication provide for the assessment of such a tax 
against state property, nor does it provide any method 
for the payment of any such tax by the state government, 
nor any appropriation therefor. 

Pence the conclusion inevitably follows that an as- 
sessment of this kind can not be made a lien upon the 
property of the state, nor the property of the state sub- 
ject to sale for the payment thereof. This doctrine is 
sustained by the following cases: 

City of Clinton vs. Henry County (Supreme 
Court of Missouri), 22 Southwestern Re- 
porter, 494. 




250 BIENNIAL REPORT 

state vs. City of Hartford, 50 Connecticut, 89. 

County Commissioners of Baltimore County 
vs. Board of Managers Maryland Hospi- 
tal, G2. Maryland, 127. 

It appears from the contract enclosed in this com- 
munication that an arrangement was entered into by the 
board of capitol managers and the board of public works 
of the city of Denver, whereby the state paid to the city 
the sum of $1,650 as compensation for a connection with 
the city sewers, and that the question of the liability of 
the state for the payment of the full amount of tax was 
to be submitted to some court having jurisdiction in the 
premises. It does not appear that any such action has 
been brought or submission made. Should the attorneys 
for the city and for the board of capitol managers be 
unable to agree after a full examination of the law gov- 
erning the question, it would seem that the board, under 
its contract, is bound to submit the case to the courts in 
accordance with the agreement. 

While in my judgment the board of capitol managers 
should under no circumstances admit a liability as 
against the state, for tl\e payment of any tax or assess- 
ment, it does not follow that the state may not be under 
a moral obligation to pay a reasonable amount to the 
city for the benefits derived from its sewer system. It 
is a matter for the board of capitol managers to deter- 
mine whether or not the amount already paid is sufficient 
compensation for the services rendered. The board of 
capitol managers has the control and expenditure of the 
appropriations made for the construction, maintenance 
and improvement of the state capitol. Under their gen- 
eral powers, they have authority to determine what is 
necessary and essential for the completion and operation 
of that building. If in their judgment the amount of 
money already paid for the benefits of its sewerage sys- 
tem, be not sufficient, the board undoubtedly has the 
power to make further appropriation out of the capitol 
building fund, not as payment of a tax, but as compen- 
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sation for benefits received under a contract between the 
state and the city. 

It might be better, however, for the board to make a 
recommendation to the legislature for a special appro- 
priation to pay whatever sum in the judgment of the 
board, is just and equitable. 

Respectfully submitted. 

« 

B. L. CAUR, 

Attorney General. 



IN RE. 
COLLECTION MILITARY POLL TAX. 



Duty of treasurer to collect. 

No property exempt from levy for payment of taxes. 



State of Colorado, 
Attorney General's Office, 
Denver, Colorado, August 2, 1898. 

HON. M. C. WHEELER, 

County Treasurer Arapahoe County, County 
Court House, City: 

Dear Sir — I have the honor to submit the following 
written reply to your personal inquiry as to your powers 
and duties in the matter of the collection of the military 
poll tax. 

I understand from you that you have applied to the 
legal adviser of the state department rather than to the 
honorable county attorney for advice in this matter on 
this occasion, for the reason that you believe the collec- 
tion of the military poll tax to be a matter in which the 
department of state is more particularly interested than 
the county of Arapahoe. 
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The statutes of this state provide that no personal 
demand for the payment of taxes shall be necessary, and 
that it is the duty of every taxpayer to attend at the of- 
fice of the treasurer and pay his taxes within the time 
fixed therefc^r. It is also provided by statute that if 
any taxpayer shall neglect or fail to pay his tax until 
after the first day of August following the levy of the 
same, the treasurer may make the same by dist»ess and 
sale of any of his personal property. 

3 Mills' Annotated Statutes, section 3857. 

The statutes of this state provide that the necessary 
wearing apparel of every person shall be exempt from 
execution, writ of attachment and distress for reiit. 

2 Mills' Annotated Statutes, section 2561. 

Certain enumerated articles of personal property are 
also exempt from levy and sale upon any execution or 
writ of attachment or distress for rent. 

2 Mills' Annotated Stat^ites, section 2562. 

It will be noticed that the above statutes exempt 
the property only from execution, writ of attachment or 
distress for rent, and do not exempt property from levy 
and sale for the payment of delinquent taxes. 

The fact that property is exempt by law from sale 
under ordinary executions, does not exempt it from exe- 
cution or distress for the collection of delinquent taxes. 

Scales vs. Alvis, 12 Alabama, 617, 620. 

Our statutes expressly provide that the treasurer 
may make the amount of delinquent taxes by distress or 
sale of any of the personal property of the delinquent 
tax payer. 

3 Mills' Annotated Statutes, section 3857. 

Our statutes further provide in the chapter entitled 
"Judgment and Execution," under the sub title "Ex- 
emptions," that 
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"Nothing in tliis cliapter shall be so construed as to exempt 
any property of any debtor from sale for the payment of any 
taxes whatever, legally assessed: * * *." 

2 Mills' Annotated Statutes, section 2562. 

From the above, it is quite clear that no personal 
property of the delinquent taxpayer is exempt from ex- 
ecution or distress for unpaid taxes, and no property, 
whether exempt by law from taxation or not, is exempt 
from the levy and sale for the payment of taxes, and the 
fees and charges lawfully incurred in assessing and col- 
lecting the same. 

Solomon vs. Willis, 89 Alabama, 596. 

In my judgment, you are authorized to seize and 
levy upon any personal property of a delinquent tax- 
payer for his unpaid taxes, although a part or all of that 
property might itself be exempt from taxation in the 
first instance. 

In my judgment, there is one well recognized excep- 
tion to the rule above laid down, namely, that wearing 
apparel or articles of personal adornment can not be 
taken from the person of the debtor, although the same 
articles would be liable to seizure if they could be levied 
upon by the oflScer when not upon the person of the 
debtor, and provided they were not obtained by some ar- 
tifice or trick which the law would not sanction. Any 
attempt to take such property from the person of the 
debtor would bring the oflScer of the law in direct con- 
tact with the citizen under circumstances well calculated 
to excite irritation and anger, and to provoke a breach 
of the peace, and would place the officer in the position 
of being a trespasser. Such an authority placed in the 
hands of an officer might lead to consequences detri- 
mental to the good order and peace of society, and 
might be exercised in some instances without regard to 
the rights of the person, and at a sacrifice of decency 
and the proprieties of life. 

Mack vs. Parks, 8 Gray (Mass.), 517. 
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Maxbam vs. Day, 16 Gray (Mass.), 213. 

2 Freeman on Executions, section 255. 

State vs. Billiard, 3 Ired. Law (N. C), 102; 
s. c, 38 American Decisions, 708. 

Blain vs. Irby, 25 Kansas, 499. 

Kennedy vs. Mary Lee Coal and By. Co., 93 
Alabama, 494. 

Permit me to add in conclusion, that it is truly re- 
freshing to find a public oflScer desirous of fully discharg- 
ing the duties of his office and executing the laws as he 
finds them, leaving entirely to the legislature all ques- 
tions as to the propriety or wisdom of the laws under 
which he acts in his official capacity. 

I believe with you that a decent respect for the ag- 
gregate will of the people as expressed through their 
representatives by legislative acts, requires the impar- 
tial enforcement of the laws by public officers, while they 
remain standing upon our statute books, leaving to in- 
dividuals who may be interested therein and affected 
thereb}^ the privilege of testing their validity and pro- 
priety in the orderly manner prescribed by our form of 
government. 

Very truly yours, 

BYRON L. CARR, 

Attorney General. 

By CALVIN E. REED, 

Assistant. 
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